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PERFECTING LIEN CLAIMS ON
NON-RESIDENTIAL / PRIVATE PROJECTS

INTR ODUCTION
This portion of the paper wil/l focus on t
construction projects (nenesi denti al) | ocated on private pr

laws are more complex than those of most states. Notices mgstemewithin specific time

limits in order to properly perfect a lien. Furthermore, an affidavit of lien that meets the
statutory requirements must be filed with the county clerk of the county where the work was
performed within the statutory time limitans. Lastly, if the claim is not paid, the claimant must

file suit timely. One must comply with all of the technical requirements of the statute to perfect a
mechanicoés | ien and to have | egal ri gdanlys agali
negotiating leverage.

Even though Texas courts have consistently held that Chapter 53 of the Texas Property
Code is to be dAliberally construed fblien purpo
claimants are strongly urged to strictly complyhwihe statutory requirements. Thecsdled
liberal construction policy has historically been applied to the wording and content of notices and
affidavitsd butnotto the statutory deadlinés.

.
How 10 SEND THE PROPER NOTICE AND FILE THE PROPER AFFIDAVIT

CATEGORIES OF CLAIMANTS

The procedures for perfecting a I|lien <cl ai

construction fifood chain.o The notice -requir

1 SeeRepublic Bank Dallas, N.A. v. Interkal, In691 S.W.2d 605, 607 (Tex. 1985)
2 SeeSuretec Ins. Co. v. Myreiadus, 232 S.W.3d 811 (Tex. App.Beaumont 2007, pet. deniedunch Elect.Co.
v. TexCraft Builders, Inc.480 S.W. 2d 42 (Tex. Apf. Tyler 1972);Hunt Developers, Inc. v. Western Steel Co.,

1
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tier subcontractors/suppliers, secdra subcontramors/suppliers, and lower tiers, but notice is

notr equi red of an original contractor prior to
for every c¢laimant to know its Aplace in the
1. Original Contractor (a/k/a Prim e Contractor or General Contractor)
An original contractor iIs defined as fia pe

through t he 2oQOmraege prejects @ s mdt unéommon to have more than one
original contractor. For example, the mechanical and electrical contractors on a project
contract directly with the owner, both contractors will be considered original contractors under
the lien statute.

2. Subcontractors

A subcontractor is defined a sterifisato fpfd ans on wh
obligation to an original contractor or to a subcontractor to perform all or part of the work
required by an?* Bubdomractom Imustc comply rwithc tery dletailed notice
requirements pursuant to the Texas Property Code.

3. First-Tier and SecondTier Subcontractors: Notice Requirements Differ

Subcontractors are divided into two tiers of contractors. -Eastsubcontractors are
those subcontractors and suppliers having an agreement with the original contractor.
Conversely,secondtier subcontractors and suppliers (and all lower tiers) do not have an
agreement with the original contractor. Material suppliers can either be in the first or second tier,
depending on whether they have a contract with the original contrachathoa subcontractor.

The major difference between the fiter and secontier subcontractors (and all lower tiers) is

409 S.W. 2d 443 (Tex. Civ. App.Corpus Christi 1966, no writpay v. Van Horn Trading Cp183 S.W. 85 (Tex.
Civ. Appd Austin 1916, no writ).

3 TEX. PROP. CODE. § 53.001(7).
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an additional preliminary notice that only secdrt subcontractors/suppliers must give to the
original contractor to perfect thdien rights. Texas has no limit on the number of tiers down the
food chain a claimant can be and still be eligible to perfect a claim. -tieirst
subcontractors/suppliers and secoled subcontractors/suppliers are also referred to by the
statute as devative claimants.

LIEN PERFECTION STEPS

Sending proper and timely notice letters performs two functions.

1 First, notices are necessary for any lien claimant (other than a general contractor) to satisfy
the requirements of the Property Code in ordeetdegt a statutory lien.

1 Second, notices that i nclude the proper I
possession.

ORIGINAL CONTRACTORS

1. The Notice An original contractor isot required to send a notice before filing a
mechani c 6s . [Theomy nati€efrequiradvof &n original contractor is the notice that
must be serafterfiling the lien affidavit. Gee§ (a)(3), below).

2. The Lien Affidavit For an original contractor to properly perfect a statutory lien,

the contractor must fila lien affidavit in the real property records in the county in which the
property is locatedot later than the 18" day of the fourth calendar month after.

The month in which the original contract was terminated,
completed, finally settled, or abandorted.

3. The Notice To Owner After the Lien Affidavit is FiledThe original contractor

must send a copy of the lien affidavit by registered or certified mail to the owner or reputed

4 Tex. PROP. CODE § 53.001(13).
® TEx. PROP. CODE §§53.052, 53.053.
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owner at the last known business or residence address not later than Gakeii@ar days after
the date the affidavit is filed with the county clérk.

4, Practice Tip As a practical matter, it is best to send notice to the Owner on the
same day the lien affidavit is filed in order to avoid failing to comply with this requirement.

FIRST-TIER SUBCONTRACTORS AND SUPPLIERS

1. Fund Trapping Generally, a subcontractor or supplier on a private project will

encounter one of the following situations:

1 There is no payment bond since bonds on private construction projects in Texas are
optional.In this situation the claimant has a right to a lien to secure payment of the
Atrapped fundso and/ or the A10% statutory

1 The original contractor may have given the owner a payment bond. In this situation the
claimant can perfect a claiagainst the bond by giving the appropriate notices and/or by
filing a perfected lien, or

1 The subcontractor/supplier is dealing with another subcontractor who has provided a
payment bond. I n this situationdsbeocl aim
Aistatutory retainagedo and a claim against
possibly a claim against the subcontractor
The legal effect of a timely and proper notice of claim by a subcontractor or supplier to

the owner is tditrapd funds due the original contractor in the hands of the oWwreis essential

that a claimanfitrap fund® because unless funds are trappe
cl ai mantdés recovery wunder its | iemnitg alcit mirtded
percent (10%) statutory retainage being withheld by the ondgr. i s t o a c¢cl ai mant

send notices to the owner as soon as a payment problem is evident. In addition, the claimant

should send a written demand for payment édwner and the prime contractor.

8 TEX. PROP. CODE § 53.055.

" Tex. PROP. CODE § 53.081.

8 Se€eTEX. PROP. CODE §53.105(b);see alsdi r st Nat 0| B a n k653 SiW2628a (ex.m98%).. S| edge
9 Se€eTEX. PROP. CODE § 53.083.
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2. The Notice For a firsttier subcontractor or supplier to properly perfect a
statutory lien, the firstier subcontractor must send a letter by certified mail, return receipt
requested, to the ownandthe original contactor informing them of the unpaid clanot later
than thel5" day of the third calendar month following each monthin which labor was
performed or material deliveréd. Thi s notice is referred to as
al so be undl Itedapgpifmfgdo notice i f the proper f u
Property Code states that a copy of thefirst er subcontractorodés statemd
or customary formo wil/l be suf finthis ection, theo s at
claimant is strongly urged to use the statutory language set o319%86 in order to properly
Atrapo funds in the owner6s possession. To t

Alf this ¢l ai m r ebmadrsonally lieblgoand d |, you may
your property may be subjected to a lien unless:

(1)  you withhold payments from the contractor for payment of
the claim; or

2) the claim is otherwise paid or sett]l

When an owner receives t hanyunpaduwontraetdundsf un d

(up to the amount of the claim as stated in t
Potentially, the claimant has a lien on the real propantya claim against the owner for the

funds t hat wer dicefietterrappedo by the n

3. Fund Trapping Practice Tip Ther e can be a significan
trappingdo notice. I f the owner has already pa

the Afund trappingo not i ondstrappedd.t Even,if soma eontract wi | |

10 TeX. PrROP. CODE § 53.056(b); see Moore v. Brenham Ready Mix, Inc., 463 S.W.3d 109, 117 (Tex. &pp.
Houston [1st Dist.] 2015, npet.) (holding that actual notice of a claim obtained through oral communications did
not substantially comply with the statutory notice requirement to provide written notice).

1 TEX. PROP. CODE § 53.056(d).
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funds are trapped, they may represent only a small portion of the amount claimed by the
clai mant . Because a claimant must Atrapo con
are paid to the contractor, itis#ao cl ai mant 6s advantage to send t
the owner as soon as a payment problem becomes evident.

4. The Lien Affidavit The next step is to file an affidavit in the real property

records in the county where the project is locatetllater than the 15" day of the fourth
calendar month after the last day of the last month in which the firstier subcontractor
performed labor or supplied material.?

5. Notice to Owner and General Contractor After the Lien Affidavit is Filddhe

Claimantmust send a copy of the affidavit by registered or certified mail toth€lowner or

reputed owner at t hhe owner 06s |ands(2) to kha origimal b u s i r

contractor at t hhe original c oaddressaotldten tham fve | a s t

calendar days after the date the affidavit is filed.
6. Practice Tip As a practical matter, it is best to send notice to the Owner on the
same day the lien is filed in order to avoid failing to comply with this requirement.

SECOND-TIER (AND LOWER) SUBCONTRACTORS AND SUPPLIERS

1. The Notices For secondier (and lower) subcontractors or suppliers to properly
perfect a statutory lien, the secetmel subcontractor must send two notices. First, they must
send a letter by certified al, return receipt requested, to the original contractor informing it of
the unpaid claimot later than the 18" day of the second monthfollowing each monthin

which the secondier subcontractor has supplied labor or matetfal$his notice is sometigs

12 Tex. PROP. CODE 88 53.053(c), 53.052.

13 SeeMoore, 463 S.W.3d at 117 (holding that actual notice of a claim obtained through oral communications did
not substantially comply with the statutory notice requirement to provide written notice).
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referred to as the s ec on-iersobocanttatior musttaisaccsenda Se c

letter by certified mail, return receipt requested, to the owner or reputed owner informing it of

the unpaid claimmot later than the 15" day of the third month following each monthin

which the seconl i er subcontractordos | abor was perforr

someti mes referred to as the Athird month not
Agai n, whil e the Property Code soraitings t hat

Ain the wusual or customary formo wil/| be suff

section, c¢laimants are urged t o 5300& Themaicedn f un d

to the owner must state that:

Al f t himainscunpaid, jou may be personally liable and
your property may be subjected to a lien unless:

(1)  you withhold payments from the contractor for payment of
the claim; or

2 the claim is otherwise paid or sett]l

2. Combined Notice Practice Tip(1) As a practical matter, the second and third

month notices can be combined imioe lettersent to the Owner, the general contractor and the
first tier subcontractorHowever, the noticemust go out by the 1% day of the second month

in order to perfect a ckim. (2) If you are ever in doubt about who should receive a notice, the
best rule of thumb is for the claimant to always send notice to everyone up the food chain from
the claimant.

3. The Lien Affidavit After all notices have been sent, the seecied

subcontractor must file an affidavit in the real property records of the county where the project is

14 TEX. PROP. CODE § 53.056(d).

6737570v1



locatednot later than the 18" day of the fourth calendar month after the last day of the last
month in which the secondtier subcontractor performed labor or supplied material.*®

4. The Notice to Owner and General Contractor After the Lien Affidavit is Filed

The Claimant must send a copy of the affidavit by registered or certified mail tbe(@wner or

reputed owner at t he onmsidencedaddresands(2) to kha origimal b u s i r

contractor at the original contr agnotlaterdhan | as't

five calendar days after the date the affidavit is filed.
5. Practice Tip As a practical matter, it is best to demotice to the Owner and
General Contractor on the same day the lien is filed in order to avoid failing to comply with this

requirement.

15 TEX. PROP. CODE § 53.053(§, 53.052.
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TEXAS LIEN CLAIMS ON PRIVATE PROJECTS (Non-Residential)
Notice & Filing Deadlines For General Contractors and Subcontractors

1* Tier Subcontractors
2nd Tier (and lower) Deadline to Send Notice to
Subcontractors Owner and General
Month When Labor and/or Contractor
Material Furnished 2" Tier (and lower)
Subcontractors Deadline o (see Notes 2, 3 & 4 below)
Send Notice to Owner and
General Contractor
{See Note 1 below)

Deadline to File Lien Affidavit
After Completion of Your Work

Deadline to Send Notice to
General Contractor

(15th day of 2™ Month) (15th day of 3® Month) (15th day of 4™ Month)
January March 15 April 15 May 15
February April 15 May 15 June 15
March May 15 June 15 July 15
April June 15 July 15 August 15
May July 15 August 15 September 15
June August 15 September 15 October 15
July September 15 October 15 November 15
August October 15 November 15 December 15
September November 15 December 15 January 15
October December 15 January 15 February 15
November January 15 February 15 March 15
December February 15 March 15 April 15

1. 2™ Tier (and lower) Subcontractors can combine the 2™ month notice to General Contractor and the 3™
month notice to Owner and General Contractor in one notice letter which must be sent by the 2™ month deadline.

2. General Contractor has to file a lien affidavit by the 15" day of the 4™ month after the month in which the General
Contractor completes or abandons the job.

3. Subcontractor has to file a lien affidavit by the 15" day of the 4" month after the last month in which the
Subcontractor provides labor or materials.

4.  Everyone who files a lien affidavit must send notice to the Owner of the filed lien affidavit no later than the 5"
calendar day after the date of filing.

5. Architects, engineers, landscape contractors and demolition contractors who have a written contract with the
Owner can perfect a lien. They are considered to be general contractors for lien perfection purposes.

6. All notices must be sent by certified or registered mail. We also recommend sending by regular mail and fax.

ifferent Deadlines for Retainage Claims

A Notice must be sent to the Owner and to the General Contractor not later than the earlier of:

a. the 30th day after the Claimant’'s agreement providing for retainage is completed, terminated, or abandoned; or
b. the 30th day after the original contract is terminated or abandoned.

B. If you are a subcontractor, the lien affidavit must be filed by not later than the earliest of:
a. the 15th day of the fourth calendar month after the last day of the month in which labor was performed or
material furnished; or
b. if you receive an affidavit of completion, the 40th day after the date stated in the affidavit of completion as the
date of completion of the work under the original contract; or
c.if you receive a notice that the general contractor was terminated or abandoned the job, the 40th day after the
date of termination or abandonment of the original contract); or
d. the 30th day after the date the owner sent to the claimant a written notice of demand for the claimant to file a
lien affidavit.
C. If you are a general contractor, the lien affidavit must be filed by:

a. the 15th day of the fourth calendar month after the last day of the month in which the original contract was
terminated, completed or abandoned.
Specially Fabricated Ite
A Notice must be sent to Owner and/or General Contractor by the 15" day of the 2™ month after an order for material
is received and accepted to perfect a claim for undelivered materials.
B. Notice by the date(s) set forth in the chart above is sufficent to perfect a claim for delivered materials.

PORTER
HEDGESir

1000 Main Street, 36th Floor « Houston, Texas 77002
Phone (713) 226-6000 « Fax (713) 228-1331
www.porterhedges.com Rev. 10/2012
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Il.
STATUTORY RETAINAGE CLAIMS FOR UNBONDED PROJECTS

1. Section 53.101 of the Property Code requiresathieerof a progct to withhold
10% of the contract price of the work or 10% of the value of the work (measured by the
proportion that the work done bears to the work to be done, using the contract price or, if there is
no contract price, the reasonable value of the cetaglwork) agetainage during the project

andfor thirty (30) days after completion of the work

2. These retainage funds are intended to secure payment for subcontractors and
suppliers that supply labor and material to the project. If the owner failtaim the 10%, a
Claimant who complies with the statute has a lien against the property, at least to the extent of
the amount that should have been retaifedWhi | e, generally, an oW
subcontractors and suppliers will not exceed the ireduretainage, the owner can have
additional l'iability depending upon whether
notices.

3. In order to properly perfect a claim on thtutory retainagheld by the owner

(or the amount which should have beemiretd), a claimant, with the exception of the procedure
set forth in Section 53.057 discussed in Sectiomfké&, must
(@  send all notices required by Chapter 53 (discussed in Secsaprg and

Section IV,infra’); and

16 TEx. PROP. CODE § 53.105.

17 PRACTICAL TIP: Theoretically, this language means you can séhérthe notices for perfecting a lien on the

underlying property contained in 8 53.056, OR the notices for contractual retainage contained @5%7% 53.

However, practically, since retainage is likely not yet earned when the claimant would be sending § 53.056 notice

l etters, it makes more sense that the <c¢clai mant would
complete.

10
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(b) file an affidavit claiming a &n not later than the 8@ay after the original
contract work is completed, the original contract is terminated or the original contractor
abandons performance under the original contfact.
4. If the claimant fails to give proper notice and perfect tleenli, the owne]
property will not be liable.
5. The ten percent (10%) retainage requirement does not apply if there is a payment
bond?!®

II.
i ©MPLETION O UNDER SECTION 53.103(STATUTORY RETAINAGE )

In Page v. Wood Structural Components, Ii@2 S.W.3d 720 (Tex003), the Texas
Supreme Court held that a subcontractordds dea
for statutory retainage runs from the date tr@inal contract is completed, terminated or
abandoned, even if the subcontractor did maivk when (or even if) the original contract was
completed, terminated or abandoned.

In 2005, the Texas Legislature added a section to the Property Code which helps
subcontractors by requiring an owner to provide written notice to a subcontractor wdenhas
lien notice or who has requested written notice from an owner whenever an original contract is
either terminated or abandon@d.

Under Section 53.107, if the Owner does not provide notice within ten days of
termination or abandonment and the lienmsknt otherwise properly perfects its lien claim, the

owner will not be allowed to object on the grounds that an early termination or abandonment of

18 TEx. PROP. CODE § 53.103.
19 TEX. PROP. CODE § 53201 (b);Indus Indem v. Zack Burnett677 S.W2d 493 (Tex1984).
20 TEX. PROP. CODE § 53.107.

11
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the original contract shortened the subcontr
does notpply to residential contracts.
The statute:
@) Requires owners to provide notice to claimants that the original contractor
has been terminated or has abandoned the project.
(b) Requires the Ownerds notice to provi
0] the name and address of thenawy
(i) the name and address of the original contractor;
(i)  a description, legally sufficient or identification, of the real
property on which the improvements are located;
(iv)  a general description of the improvements agreed to be furnished
under the original cordict;
(V) a statement that the original contract has been terminated or that
performance under the contract has been abandoned;
(vi)  the date of the termination or abandonment; and
(vii) a conspicuous statement that a claimant may not have a lien on the
retained funds ueks the claimant files an affidavit claiming a lien not later than
the 44" day after the date of the termination or abandonment.
(c) Provides that a subcontractor who fails to file on time as authorized by 8
53.103(2) has a lien to the extent authorized b$38L07 if the subcontractor has

otherwise complied with this Chapter and the owner did not provide the notice required.

2l1d. at § 53.107(e).

12
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While 8§ 53.107 helps those claimants who have sent their lien notices and those who send
a request for notice to the Owner, fRageholding is still the law. Therefore, those claimants
who do not send a § 53.107 request but who perform their work on a project and then leave while
the work of others continues must still keep up with when the original contractor completes,
abandons or itminated. Only by keeping a close watch, can such a claimant timely file a lien
within the 30 day period.

You Should Send A Fund Trapping Notice Immediately After
You Perform Work At The End Of A Project

Absent a fund trapping notice, the requirement tha owner hold statutory retainage for

thirty days past completion under 8 53.084 and § 53.101, sereffedtively shorterthe time

for giving a fund trapping notice for work completed at the end of the project. Since the owner,

in the absence of aifid trapping notice, may release funds without liability after the expiration

of thirty days after completion of the work, teéective deadline for sending a fund trapping

notice is theshorter of: 1) thirty days after the project is completed; or 2)fifieenth of the

third month (for a first tier subcontractor) following each month in which all or part of the

Cl ai mant 6s | abor was performed or materi al de
fund trapping letter and prudence dictatesigsemnone much earlier.

V.
PERFECTION OF A CONTRACTUAL RETAINAGE CLAIM

1. The Notice Requirements

When asubcontractor or supplieprovides material or labor under an agreement which
provides for retainage, and wishes to perfect a lien for such contractuahgetdneld by the
general contractor or other downstream party, the claimant may send notice to the owner or
reputed owner (and the general contractor as applicable) of the contractual retainage claim to the
last known business or residence address net tatin theearlierof: 1) the 3¢ day after the

13
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date thec | a i nagreeménsproviding for retainage is completed, terminated, or abandoned; or
2) the 30" day after the date thariginal contractis terminated or abandoné.If the claimant
is a secod-tier subcontractor, the same notice must also be given to the original contractor
within the same time period.
The notice must generally state the existence of a requirement for retainage and contain:
(@ the name and address of the claimant; and
(b) if the ageement is with a subcontractor, the name and address of the
subcontractor.

No further notice is required to perfect a lien @ntractual retainagé the claimant

provides the above described notared timely provides notice of its filed lien affidavés set
forth in Section 53.055*

2. Filing the Lien Affidavit .

For contracts entered intdter September 1, 201the lien claimant must:

(@) file an affidavit claiming a lien not later than the 30day after thesarlier

of the date:

(1 the work is completed;

(i) the original contract is terminated; or

(i)  the original contractor abandons the prdject
OR

(b) file an affidavit claiming a lien not later than thearliest of:

22 Tex. PrRor. CoDE § 53.057(b)(1) and (2).
2 Tex. PROP. CODE 8§53.057(b1).

24 TEX. PROP. CODE § 53.057e).

% TeX. PROP. CODE § 53.103.

14
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0] the date required for filing an affidavit under Section 53.052;
(i) the 4" day after the date stat@dan affidavit of completion as the
date of completion of the work under the original contréidhe owner sent the
claimant notice of an affidavit of completionthe time and manner required,
(i)  the 40" day after the date of termination or abandonnunthe
original contractjf the owner sent the claimant a notice of such termination or
abandonmenin the time and manner required; or
(iv) the 30" day after the date the owner sent to the claimant to the
claimant 6s addr ess pr octwal ceaidagej as retjuieel n ot i
under Section (cy written notice of demand for the claimant to file the affidavit
claiming a lien?®
The Awritten notice of demand for cl ai man
discussed in subsection (iv) above, tragntain the following:
@ the ownerds name and address and a
identification, of the real property on which the improvement is located;
(b)  a statement that the claimant must file the lien affidavit not later than the
30" dayafter the date the demand is sent; and
(c) is effective only for the amount of contractual retainage earned by the
claimant as of the day the demand was sent.
(d)  The claimant must send a copy of the filed affidavit by registered or
certified mail to the ownerroreputed owner at the owner's last known business or

residence address not later than the fifth day after the date the affidavit is filed with the

26 TEX. PROP. CODE § 53.057.

15
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county clerk. If the claimant is not an original contractor, the person must also send a
copy of the affidsit to the original contractor at the original contractor's last known
business or residence address within the same five day périod.

V.
DOES COMPLETION INCLUDE PUNCHLIST WORK?

The punchlist work required to complete the contract scope of work extendat¢hefd
compl etion and therefore, the deadline for 1
warranty work will generallynot extend the completion date. In 1999, the definition of

Acompl eti ono was mo dredlacement or repaifweokk @erforrmeduodere ar t h

the contract wildl not extend the date. N Comg
work, including any extras or change orders reasonably required or contemplated under the
original contract, other than warranty workreplacement or repair of the work performed under
the contract. o

In Texas Wood Mill Cabinets, Inc. v. Buftéd7 S.W.3d 98 (Tex. App.Tyler 2003, no.
pet . ), the court dealt with the task of def i
housewa constructed by D&D, as a fAspec house. o
contractor, was not paid and sought to foreclose its lien against the Butters. Texas Wood Mill
argued that the evidence at trial established as a matter of law that thetawasraompleted in
July 1999. The Butters argued that the evidence established that all work done after May 25,
1999 related to specific requests made by D&D to make adjustments to the work. The Court
interpreted the term Nndcmomilcétualed,do 0t o Smenare i dn

contract between D&D and TWM was the construction and installation of the cabinets for the

27 TEX. PROP. CODE § 53.055.
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house, the Cour't found t he Z%cunththe eabinets weoeu | d n
constructed, installed, and functitna | n ot her words, unt il the NnFP

VI.
DEMAND FOR PAYMENT TO OWNER

Section 53.083 of the Property Code states that a derivative claimant may make demand
upon the owner for payment. Such a claim must be made within the time in whidhithant
would have to secure a lien for the claim. The demand must give notice to the owner that all or
part of the claim has accrued under § 53.053 or is past due. A copy of the demand must also be
sent to the original contractor, who then has thi) (days to notify the owner if the original
contractor disputes the claim. If the original contractor fails to notify the owner that the claim is
di sputed, the original contractor is deemed t
make paymertb the claimant.

As a matter of practice, all derivative claimants should include demand language to the
owner in all second month and thindonth notices. In other words, while the derivative
claimant is properly fulfilling the notice requirementstbé Property Code, he is also able to
make demand upon the owner for the claim. If the original contractor fails to notify the owner
that the claim is disputed, the owner is, at least by the terms of the statute, authorized to release
the money to the clanant.

VII.

SPECIAL FABRICATORS SHOULD TAKE ADVANTAGE
OF THE EARLY NOTICE PROVISIONS

1. Early Notice (Before Delivery)

A subcontractor or material supplier who supplies specially fabricated material is given

extra protection under the Texas lien l&Wsln orderto perfect a lien for materials which are

28 Texas Wood Mill Cabinets, Inc. v. Butter, 117 S.W.3d 98, 104 (Tex.éApyler 2003, no. pet.)
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specially fabricatedbut not incorporated into the proje¢he claimant of specially fabricated

materials must take additional steps to perfect a claim.
A fabricator of specially fabricated material must seotice by registered or certified
mail to the last known business or residence address of the owner or reputed owner-{ifar first

fabricators) and to the original contractor (for sectiadfabricatorsiot later than the 15day

of the second monthtafr the month in which the claimant receives and accepts the order for the

material The notice must contain: (1) a statement that the order has been received and accepted,;
and (2) the price of the order.

Essentially, the Property Code requires a faoc of specially fabricated material to
give the owner and, if necessary, the original contractor, additional time in which to halt

production or become liable for a properly perfected li€his early notice (together with a lien

affidavit) will perfecta lien for specially fabricated material which has not yet been delivered to

the project

2. 853.056 Notice (After Delivery)

In addition to the early notice under § 53.058 described above, the claimant must give
notice under 8 53.056 if delivery has been enad if the normal delivery time for the job has
passed. On the other hand, if the fabricator only gives the notices required by § 53.056, but has
failed to provide the preliminary notice required by 853.058, then a lien will only be valid and

perfected a to the materials actually delivered to the job.

29 TEX. PROP. CODE § 53.058.
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3. File Lien Affidavit

After the proper notice has been sent, the claimant for specially fabricated materials must
file an affidavit in the real property records of the county where the project is locatidemot
than the 1% day of the fourth calendar month after:

(@)  The last day of the last month in which materials were delivered,;

(b)  The last day of the last month in which delivery of the last of the material
would normally have been required at the job site; or

(c) On the last day of the month of any material breach or termination of the
original contract by the owner, original contractor or of the subcontract under which the

special fabricated material was furnisheeX. Prop. Code §3.053.)

The claimant must sl a copy of the filed affidavit by registered or certified mail to the
owner or reputed owner at the owner's last known business or residence address not later than the
fifth day after the date the affidavit is filed with the county clerk. If the clainmmot an
original contractor, the person must also send a copy of the affidavit to the original contractor at
the original contractor's last known business or residence address within the same five day
period3°

VIII.
THE GENERAL CONTRACTOR (5 CONSTITUTIONAL L IEN

In addition to the specific statutory procedure outlined above, the Texas Constitution
provides a selexecuting lien for improvements to property made by an original contractor who
is in direct privity of contract with the owner. The original cornttvtacieed not comply with the
requirements of Chapter 53 of the Property Code to enforce such a constitutional lien. This right,

however, is very limited. Art. XVI 8 37 of the Texas Constitution provides:

30 TEX. PROP. CODE § 53.055.
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Mechanics, artisans, and materialmen, of evergsglahall have a
lien upon the buildings and articles made or repaired by them for
the value of their labor done thereon, or materials furnished
therefore; and the legislature shall provide by law for the speedy
and efficient enforcement of said liens.

On the other hand, subcontractors and suppliers not contracting directly with the owner do not
have a constitutional lien, and are relegated to statutory liens. The constitutional lien is only
available to one in privity with the owner of the property ingjios 3!

Although a constitutional lien exists without the necessity of filing a lien affidavit, certain
circumstances which would bar collection of the debt can prevent enforcement of the lien. For
example, a constitutional lien cannot be enforced agairgood faith purchaser for value of the
property who had no knowledge of the lien cldfrTherefore, in order to preserve such a claim
against a subsequent good faith purchaser, claimants are encouraged to file a lien affidavit in the
county records fothe property in question. The filing of the lien affidavit will put prospective
purchasers of the property on notice of the fien.

While a valid constitutional lien requires direct contractual privity with the owner, certain

provisions of the TexasRtoer t y Code concerning Asham contra

or supplier to prevail on such a claim. The claimant must show that the original contractor was a
corporation effectively controlled through the ownership of voting stock, directorships or
ot herwise by the owner of the property, or

contractor was made with no good faith intention that the general contractor was to perform the

S1F i r s tBark af Pdi$ v. LyorGray Lumber Cq.194 S.W. 1146 (Tex. Civ. App.Texarkana 1917g f f140d
Tex. 162, 217 S.W. 133 (191%Ralph M. Parsons Co. v. South Coast Supply Co. (In re A&M Operating 182),
B.R. 997 (E.D. Tex. 1995).

32 SeeCavazos v. Munoz305 B.R. 661681 (S.D. Tex2004) see alscContract Sales Co. v. Skagd¢d,2 S.W.2d
652, 653 (Tex. Civ. App. Dallas 1981, no writ.)

33 SeeFDIC v. Bodin Concrete Co869 S.W2d 372 (Tex.Ap@ Dallas 1993, writ denied)Justice Mortgage

Investors v. C.DThompson Constr. Co533 S.W. 2d 939 (Tex.Civ.App.Amar i | l o 1976, writ ref

20
6737570v1

0



contract?* Texas Property Code § 53.026 is most frequentlgalied or arbitrated if the
subcontractor failed to provide proper notices of its lien or failed to perfect its lien timely, or
both, because the rules that allow a general contractor to create and enforce its liens against an
owner 6s pr op sertoipllow tham those aoricerreng subcontractors.

Certain types of construction work which may be covered by the statutory lien are not
covered by a constitutional lien. The constitutional lien is only valid for articles or buildings.
Suppliersofmaer i als such as refrigerators which are
acquire a constitutional lien, even if they are ordered directly by the dWwhikewise, claims
for | andscaping or water | i nesybhelparfectedtiarough n ot
a statutory clainf® However , unli ke the mechanicbés | i en
Code, the constitutional lien will attach to the articles, i.e. chattels, made or repaired by the
mechanic, artisan or materialman.

Due to tke limitations of the constitutional lien, claimants shoudd rely on it to protect
their rights. A statutory lien should always be perfected in order to preserve claims. The
constitutional lien is a remedy of last resort for the original contractorfaitsato timely perfect
the statutory lien.

1. Constitutional Lien Time Period for Foreclosure

The time period to file suit to foreclose

Constructiod’ is essentially one year, and for ma@sidential/commerciakconstruction is

34 TEX. PROP. CODE § 53.026.Se€eTrinity Drywall Sys. v. TOKA Gen Constrs., Ltd416 S.W 3d 201 (Tex.Ap@
El Paso 2013, pet.ethied); but e Southwest Props., L.P. \Lite-Dec, Inc.,989 S.W. 2d 69 (Tex.Agp San
Antonio 1998, writ denied).

3%SeeF i r s tBanK im Dallds v. Whirlpool Corp., 517 S.W.2d 262, 266 (Tex. 1974)

3¢ Taylor v. Rigby, 574 S.W.2d 833, 837 (Tex. Civ. ApplL y | er 1978, writ bed#v.Gigofn. r. e.)
Dallas, 120 S.W.2d 1095, 1097 (Tex. Civ. AbppWaco 1938, writ refo6d)) .

37 As defined ly Tex. Prop. Code §53.001(8)0).
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essentially two year®. There are two cases, one citing the other, that hold that the limitations
period to foreclose a Constitutional Lien is four yedr§he problem with these cases are that
Hoarel and Atkinsondealt with contracts thatere not governed by Tex. Prop. Code 853.158,
which, at | east as to st at expeesslysetwreandtvoyearés | i
' imitations periods for foreclosure of at | e :
whether residntial construction or not). Nevertheletisese cases amgted for the proposition
that foreclosure of €onstitutional Lienis governed by a four year statute of limitations.

If one is to assume that the filing of a Constitutional Lien is also govémyn&hapter 53
of the Texas Property Code, then presumably Tex. Prop. Code 853.158 governs the limitations
period for both statutory and Constitutional liens, and such period is one year for residential
construction, and two years for nogsidential constrction, as defined by th€&exasProperty
Code.

As a Constitutional Lien claimant, the safest course is to file suit to foreclose the
Constitutional Lien within the time periods set forth in Tex. Prop. Code 853.158. If suit is filed
thereafter|imitationsmay become an issue.

2. Constitutional Lien Affidavits: Best Practices

Forthe potential Constitutional Lien claimant, the best coigsefollow the Chapter 53
requirements. (Presumably in most cases you are coupling the Constitutional Lien withea Chap

53 statutory mechanicds | ien anyway.) Here is

38 The time period in which to file suit to foreclose asiom si denti al / commer ci al mec hani
yearsafter the last day a claimant may file a lien affidavit under Section 53.052 or within one year after completion,
termination, or abandonment of the work under the original contract under which the lien is claimed, whichever is

|l ater. o0 Tex.15Br(@p. Qdece tASmE. period in which to file su
Awithin one year after the |l ast day a c¢cl ai mant may fil
completion, termination, or abandonment loé twork under the original contract under which the lien is claimed,
whichever is |l ater.o Tex. Prop. Code A53.158(b).

39 Hoarel Sign Co. v. Dominion Equity Cor@10 S.W.2d 140 (Tex. Ap® Amarillo 1995, writ denied)Atkinson
v. Swobodal1997 WL 94358 (€x. App.d Houston [1st Dist.] 1997, pet. denied)
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1 File a lien affidavit in the County in which the project is located.
9 Draft thelien affidavitto complywith the requirements of Tex. Prop. Code 853.054.

1 Forresidential homestegarojecs, include the statutory notice required by Tex. Prop. Code
8§53.254(1) at the top of your lien affidavifi NOT | CE: THI'S I'S NOT A L
ONLY AN AFFI DAVIT CLAI MING A LI EN.O

f For residential constructiorrgjects file the lien affidavit by tle 15" day of the third month
after the last day of the month in which a written declaration by the original contractor or the
owner is received by the other party to the original contract stating that the original contract
has been terminated; or the lasty of the month in which the original contract has been
completed, ihally settled, or abandoned. Tex. Prop. Code 853.058{r).nonresidential
project® the15" day of the fourth month.

1 Sendwritten notice of the lien affidavit filing to the owner@) the day you file, and in any
event, within five days of the lien affidavit filingpy certified mail Tex. Prop. Code
§53.055(a).

T File suit to foreclose, or i f applicable, yc
last day a claimant mayldi a lien affidavit under Section 53.052 or within one year after
completion, termination, or abandonment of the work under the original contract under which
the |ien is claimed, whichever i s | RBoper 0 wi
Code 853.158(b). n the norresidential/commercial conteéxffile suit to foreclose within
two years. Tex. Prop. Code §853.158(a).

3. Constitutional Lien Enforcement Against a Bona Fide Purchaser

To enforce a constitutional lien against a bona fide purchas#reoproperty, a lien
claimant must provide the purchaser with actual notice or constructive notice of the
constitutional lien recorded on the property. Otherwise, a bona fide purchaser of the pvdperty
take the property free and clear of the consthadl lien. A bona fide puchaser has actual
knowl edge i f purchaser knew of the general cCo
purchaser might, by reasonable diligence, have informed itself of the existence of certdth facts

Constructive notie of a constitutional lien onkmona fide purchaseequiresthat the lien be filed

40 SeeTex. Wood Mill Cabinets, Inc. v. Buttet17 S.W.3d 98, 102 (Tex. Agp.Tyler 2003, no pet.)Detering Co.
v. Green989 S.W.2d 479, 481 (Tex. AgpHouston [1st Dist.] 1999, pet. denied).
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in accordance with the statutory requirements, including timelie®g failing to comply with
the statutory requirements, courts have hk#t the lien affidavit doesiot impart constructive
noticeon a good faith purchasender Texas law, even though the lisrselfexecuting under
the Texas Constitution. Thereforenlessthe subsequent bona fide purchasers actual
knowledge of the constitutional lien, the purchragdl take free and clear of the

IX.
RESIDENTIAL CONSTRUCTION PROJECTS

Subchapter K of the Texas Property Code addresses the additional requirements that exist
to perfect a lien on a residential construction project. This sectionndbeescribe all othe
requirements and you are encouraged to review Subchapter K in its entirety and consult with
counsel before setting out to perfect a lien on a residential project.

AResi denti al construction projecto iors defi
the construction or repair of a new or existing residence, including improvements appurtenant to
the residence, as provided By Re sriasinkcemt i mda
A s i 4family douse, duplex, triplex, or quadruplex or a unimimultiunit structure used for
residential purposes that is: (A) owned by one or more adult persons; amse(Byr intended
to be used as a dwelling by one of the owner® For instance, imTexas Wood Mill Cabinets,

Inc. v. Buttey the court held that & s pec 0 house was not a resi de
because the builder and the owner were the same, and there was no residential construction
contract or intent by the owner to use the residence as a dwelling. 117 S.W.3d 98, 105

(Tex.Appo Tyler 2003 no pet.). For these reasons, houses built by commercial developers

41 See Buttgri17 S.W.3d at 1687; Apex Fin. Corp. v. Brown7 S.W.3d 820, 831 (Tex. App.Texarkana 1999,
no pet.);McEvoy v. Ron Watkins, In¢105 B.R. 362, 365 (N.D. Tex. 198B;l ack, Sivalls & Bryson
Oil & Gas Co, 37 S.W.2d 313, 315 (Tex. Civ. AgpEast | and 1931, writ dismdd w.o.]j.

42 Tex. PRoP. CODE § 53.001(10).
43 TEX. PROP. CODE § 53.001(8).
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typically do not fit the definition of Aresi c
because the owner of the property at the time of commencement of construction isnsona pe
who intends to occupy the property as a residence when it is completed.

1. Shorter Deadlines to Send Notices and File Lien Affidavits

(@  Original Contractor§ Do not have to provide notice to the owner before
filing a lien affidavit. They have until the5T day of thethird month after the original
contract was terminated, completed, settled or abandoned for filing a lien afffdavit.

(b)  Subcontractors and Suppliesiave until the 18 day of thesecondmonth
after each month in which they provided labon@aterials to send a notice and they have
until the 13" day of the third calendar month after the last month in which they provided

labor or materials to file a lien affidavit.

2. Disclosure When dealing with a residential project, the original contractast
deliver the fAdisclosure statemento required b
3. List of Subcontractors and Suppliers The original contractor must provide the

owner with a list of the name, address and telephone number of each supplier the contractor
intends to use in performance of the wétkThe owner can waive this requirement as long as
such waiver is in writing.

4. Final Bills-Paid Affidavit. The original contractor shall provide the owner with

an affidavit stating that the original contractor has gaidall labor and materials used in

construction of the residence as a condition of final payfifent.

44 Tex. PROP. CODE § 53.052(b).
4 Tex. PROP. CODE § 53.252(b).
46 TEX. PROP. CODE § 53.256.
47 TeX. PROP. CODE § 53.259.
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5. Homestead  Additionally, if the residence is a homestead, additional
requirements are necessary. The original contractor must execute a written ceftiragforth
the terms of the agreement before the materials are provided or the labor is performed. The
contract must be signed by both spouses if the owner is married and must be filed with the
county clerk of the county in which the homestead is &mtatFurthermore, all lien notices and
the lien affidavit must contain the specific notice language mandated by statute in order to be
effective?® A lien on a homestead is valid only if the lien strictly complies with the Texas
Constitution and the Texasdperty Code.

X.
ARCHITECTS , ENGINEERS & SURVEYORS

ARCHITECT / ENGINEER LIENS

Section 53.021 states that an architect, engineer or surveyor who prepares a plan or plat

under or by virtue of a written contract with the owner t he owner O secevgyent ,

in connection with the actual or proposed design, construction, or repair of improvements on real
property or the location of the boundaries of real property has a lien on the property. As long as
the engineer/architect/surveyor has a writtentremt with the owner and has actually prepared

the plan or plat, the engineer/architect/surveyor has the right to a lien regardless of whether
construction on the property actually occurrd@dhe notice requirements for an original
contractor apply to anngineer, architect, and surveyor. Since they are considered to be original
contractors for lien perfection purposes, theyndbhave to send a notice, but they do have to

file a lien affidavit timely.

48 TEX. PROP. CODE § 53.254 CVN Group Inc. v. Delgado47 S.W. 3d 157 (Tex.Ap{.Austin 2001)y evdd on
other grounds95 S.W. 3d 234 (Tex. 2002 tewart v. Clark677 S.W.2d 246 (Tex. Apd.Corpus Christi 1984, no
writ).
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LANDSCAPER LIENS

Section 53.021 of the Property Codeyades the following:

(d) A person who provides labor, plant material, or
other supplies for the installation of landscaping for a house,
building, or improvement, including the construction of a retention
pond, retaining wall, berm, irrigation systenouhtain, or other
similar installation, under or by virtue of a written contract with the
owner or the owner's agent, contractor, subcontractor, trustee, or
receiver has a lien on the property.

Prior to January 1, 2012, a person who provides the landgcapik and/or materials described

above had lien rights as long as he had a written contract withwthero r the owner 6s
trustee, or receiver. However, after January 1, 2012, that requirement was deleted from the
Statute.

DEMOLITION WORK

Section53.021 (e) states:

A ( e A person who performs labor as part of, or who
furnishes labor or materials for, the demolition of a structure on
real property under or by virtue of a written contract with the
owner of the property or the owner's agent, trusteegiver,
contractor, or subcontractor has a | ien

In 2003, demolition contractors were added to the list of those given lien rights under the
Property Code. Initially, this provision required that the demolition company have a contract
directly with the owner. However, the current language allows demolition companies of all tiers

to maintain lien rights.
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XI.
How Do | GET THE INFORMATION | NEED TO FILE A
STATUTORY LIEN AFFIDAVIT WITH THE PROPER CONTENT ?

THE AREQUEST FOR | NFORMATI ONO

Claimans should ask for the information they may eventually nebdn the project

begins Pursuant to §3.159, a claimant should make a written request of the owner, original
contractor and/or subcontractor, as applicable, for needed information.

1. Claimants an get the following information from aswner within 10 days after

receipt of the request

(&)  Alegal description of the property;

(b)  Whether there is a surety bond and if so, the name and address of the
surety and a copy of the bond;

(c) whether there are any prirecorded liens or security interests on the real
property, and if so, the name and address of the person having the lien or security
interests; and

(d)  the date on which the original contract for the project was executed.

A subcontractor who does not receiv it he date on which the
project was executedo from the owner within
Section 53.057 in perfecting its claim for retainage and may perfect a claim for retainage by
filing a lien afidavit under Section 53.05%.

2. Claimants can get the following information frong@neral contractor within 10

days after the receipt of the request

49 TEX. PROR CODE§ 53.158(g).
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(@ the name and last known address of the person to whom the original
contractor furnished labor or materiéds the construction project;

(b)  whether the original contractor has furnished or has been furnished a
payment bond for any of the work on the construction project and if so, the name and last
known address of the surety and a copy of the bond; and

(c) the dateon which the original contract for the project was executed.

3. Claimants can get the following information fromsabcontractor within 10

days after the receipt of the request

(@ the name and last known address of each person from whom the
subcontractor purcisad labor or materials for the construction project, other than those
materials that were furnished to the proje

(b) the name and last known address of each person to whom the
subcontractor furnished labor or materialstfar construction project; and

(c)  whether the subcontractor has furnished or has been furnished a payment
bond for any of the work on the construction project and if so, the name and last known
address of the surety and a copy of the bond.

4. In addition, the ower, surety or general contractor can askanant for:

(&)  his contract or purchase order;
(b) any billing, statement or payment request that is unpaid; and
(© the estimated amount due for each calendar month the claimant has

provided labor or materiaf.

50 TEX. PROR CODE§ 53.159(d).

29
6737570v1



If the peson from whom the information is sought does not have a direct contractual
relationship with the person requesting the information, the person supplying the information can
require payment of actual costs up to $25.00.

XII.
CONTENTS OF THE L IEN AEFIDAVIT

Section 53.054 states that a lien affidavit must be signed by the person claiming the lien
or by another person on the claimantdés behalf
(@ A sworn statement of the amount of the claim;
(b)  The name and last known adskseof the owner or reputed owner;
(c) A general statement of the kind of work done and materials furnished by
the claimant and, for a claimant other than an original contractor, a statement of each
month in which the work was done and materials furnished foichwpayment is
requested,;
(d)  The name and last known address of the person by whom the claimant was
employed or to whom the claimant furnished the materials or labor;
(e)  The name and last known address of the original contractor;
() A description, legally sufficiet for identification, of the property sought
to be charged with the lien;
(9) The c¢claimant s name, mailing address
and
(h) For a claimant other than an original contractor, a statement identifying
the date each notice of th&aien was sent to the owner and the method by which the

notice was sent.
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It is crucial that the affidavit meet the requirement of a sworn statement. The affidavit
must state that it was #fsubsc Parlthdaffidavidusts wo r n
be sworn to before a notary.

The Property Code states that a claimaraty attach to the affidavit a copy of any
applicable written agreement or contract, as well as a copy of each notice sent to th& owner.
However, this attachment is not required amahy practitioners do not attach these documents
to mechanicdés |lien affidavits due to the fili

DESCRIPTION OF THE MATERIAL OR LABOR AND APPLICABLE MONTHS

Section 53.054(c) states that the affidavit is not required to ghtifatividual items of
work done or material furnished or specially fabricafed.An affidavit may use any
abbreviations or symbols customary in the trade. However, Texas courts have held that the
statute contemplates a description which is meaningfulraelligible, and meets the substantial
compliance test! In the labor context, the court In re: Orah Wall Fin. Corp. 84 B.R. 448,
444 (Bankr. W. D. Tex. 1986) found A[i ]t i S
Contractor Respeassbalytiesorder to meet the
statement . 0 A general contractor Cansrsely,igener a
one specific case, the description of labor and materials furnished by the claimiafit 8s6 2 6 X

14610 O. H. St.d M. G. $3,328. 000 was held to |

51 Tex. PrRoP. CODE § 53.054; see alscSugarland Bus. Ctr., Ltd. v. Norma624 S.W.2d 639, 641 (Tex. Agp.

Houston [14th Dist] 1981, no writ) (Alt is well estab
affidavit cont ai nihsglairaasfasessential pag of perfecting anMedhanic's Lien against the

| ando waceard.Pérkins Construction Co. v. Tdfifteen Corp, 545 S.W.2d 494 (Tex. Civ. Apd.San

Antonio 1976, no writ)Crockett v. Sampsod39 S.W.2d 355 (Tex. Civ. App.Austin 1969, no writ).

52 TExX. PROP. CODE § 53.054(b).
53 TEX. PROP. CODE § 53.054(C).

54 James Mechanical Contractors, Inc. v. T&#7 S.W.2d 347, 349 (Tex. Agb.Corpus Christi 1982, no writ)
Haden Co., Inc. v. Mixers, Inc667 S.W.2d 316, 318 (Tex. AgpDallas 1984, no writ).
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held invalid® I n ot her words, the more specific and
risk a claimant takes in a court finding that the liemnsufficient. Oneway for the claimant to
meet these requirements is to attach dated, descriptive invoices to the lien affidavit setting forth

the individual items of work done or material furnished. Invoices are strongly encouraged

because they assist n clarifying the cl ai mant 6s Il i en.

customary in the trade may be used, the best practice is to indicate plainly and clearly (with
complete words) the services or materials provided.

The failure to include a statement edch month in which the work was done and the
materials was furnished, as required8§3.054(a)(3), has been hela begrounds for finding
that the lien is not perfect@d. The failureof a derivative claimanto provide the months for
their workwill not meetthe substantial compliance standaftd.

DESCRIPTION OF THE PROPERTY

While the courts have reiterated that there is no clear and fast rule as to what constitutes a

l egally sufficient description of ptheolasty f

(0]

Supreme Court has held that there must nappe

familiar with the locality to identify the premises intended to be described with reasonable
certainty, t o t P dn faetx Texas s bave continuallyt chied thes holding

that:

% Haden Co,667 S.W.2d at 3118,

56 TEX. PROP. CODE § 53.054(c)in re Orah Wall Financial Corp84 B.R. 442 (Bankr. W.D. Tex. 1986).

57 Milner v. BalckeDurr, Inc, 03-05-00547CV, 2006 WL 2190516, at *1 (Tex. App.Austin Aug. 4, P06, no
pet.)

8Id. (citingFi r st Nat 6| 693 &.Wkd 283, 285 (Texd1§83eelLTF Real Estate Co., Inc. v. D & D

Util. Supply, LLC,01-11-00244CV, 2013 WL 1183300, atT0 (Tex. Appd Houston [1st Dist.] Mar. 21, 2013, no
pet.) (citing Milner, 2006 WL 2190516, at *3)see alsoAddison Urban Dev. Partners, LLC v. Alan Ritchey
Materials Co., LC437 S.W.3d 597, 606 (Tex.Agp.Dallas 2014, no pet.) (citinBex. PROP. CODE § 53.054).

59 Scholes & Goodall v. Hughes & Boswelld S.W. 148, 149 (TexCt. App. 1890).
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The descriptive words in an instrument should be given a liberal
construction, in order that the writing may be upheld, and parol
evidence is admitted to explain the descriptive words and to
identify the land; buthe instrument itself must contain a nucleus
of description. The parol testimony must directly be connected
with the descriptive data, and when more than this is required, the
description is insufficient

Applying the general rule, however, can be peokatic. For example, describing
property only by quantity and as part of a larger tract is generally void for unceftaiiist,
adding additional information to the description through the introduction of evidence which
makes the property identifiabley someone familiar with the area may be sufficient. In
describing the particular property charged with the lien, a claimant should use a legal description
and not merely a street address; howeveAME Constr. Co. v. Warm Springs Rehab. Found.
Inc.,94 S.W.3d 152 (Tex. App. Corpus Christi 2002, no writ), a street address listing the name
of the owner but the wrong county, was held t
standard. The affidavit was, however, filed in the right county. Thegractice is to use either
a lot, block, and subdivision description, ora metetb ounds descri ption fr
field notes if the lofandblock description is not available. Failing to provide the identifiable
legal description and omitting eéhname or reputed name of the owner resulted in a void lien in
Perkins Constr. Co. v. Tdrifteen Corp, 545 S.W.2d 494 (Tex.Ap.San Antonio 1976, no
writ).

In Blanco, Inc.v.Porras8 97 F. 2d 788 (5th Cir. 1990), th
lien afidavit need not contain a metaadbounds survey of the property in order to be valid.
Instead, a land description was deemed legally sufficient within the meaning of Texas Property

Code A 53.054(a)(6) i f I t ¢ onteaablaaparty famihan c | e u s

60 Smith v. Sorrelle87 S.W.2d 703, 705 (Tex. 1935).
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with the locality to identify with reasonable certainty the premises intended to be described. The

court held that a lien affidavit was sufficient that described 1500 acres as those on which the

corporation asserting the lien perfoned dAcl ear i ng, |l eveling and d

observed Athat witnesses familiar with the pr

acres given the fact that the unimproved land was densely forested and covered with deep

ravinesand gul |l ies prior to the Adirt work.o
Descriptions of rural routes and box numbers in the absence of appropriate evidence can

be insufficient. Claimants should always endeavor to use metes and bounds or lot, block and

subdivision descriptions wheneveossible. The description should always include the city,

county and state as well.

Claimants should obtain a legal descripteorddetermine the identity of the true owner.

For a quick lookbefore you send your noticeisit the website for the County Ampsal District,

then conduct a street address fisearcho to se
description. Generally the fAiOwner o inf-or mat.
site but their legal descriptions can be questionaBlace the appraisal districts are not the final

word, you must search the Real Property Deed Records maintained by the County Clerk before
you send the notice, or file an affidavit, yo
description. If you fail to send theien noticesto the true owner, you will not have an

enforceable lief§?

51 Perkins ConstrCo. v. TenFifteen Corp, 545 S.W. 2d 494, 501 (Tex. Civ. A@pSan Antonio, 1976, no writ).

®2Texas courts have held that gi \onditian prechdent tA thé\alidiy 6f@ not i c
' ien cl ai med b $eeae.g.¥eadgercEtea & Plantbingy Inc. \0 Ingleside Cove Lumber & Builders,
Inc., 526 S.W.2d 738, 7442 (Tex. Appd Corpus Christi 1975, no writ) (involving predecessor statute).
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AMOUNT OF THE LIEN

When money is owed to a contractor, subcontractor, or material supplier, Chapter 53
authorizes the claimant to file a lien. When the claintaas fully performed its contractual
obligations without compensation, the claimant is entitled to file a lien up to the full amount of
the money owed under the contract, plus any charges for extra work perfdri8ates tax on
items which have been iaged in the process of completing the project may also be included in
the lien amount However , attorneyso6 fees and prejudgn
part of the lie’> However, attorneyods fees that are #f
prevailing party in an action to foreclose a I@nFurthermore, any items which are returned or
repossessed by the claimant may not be included in th¥ lien.

LI MI TATI ON ON SUBCONTRACTOROGS LI EN

The amount of a subcontractorés | ien may n
(@  An amountequal to the proportion of the total subcontract price that the
sum of the labor performed, materials furnished, materials specially fabricated,
reasonable overhead costs incurred, and proportionate profit margin bears to the total
subcontract priceninus
(b) The sum of previous payments received by the claimant on the

subcontracf®

63 Graves v. Hallmark232 S.W.2d 130, 133 (Tex.Civ.AgpAmar i | 1l o 1950, writ reféd n.r.
First Nat ol Ban&l78W.2d262 27d (Pex.d974).Cor p

%Dossman v. Nat 6l 845&avied 38@7 (Eex. tAmpd Koustoh [1s® Dist] 198, writ denied);
Ambassador Dev. Corp. v. Valdé®91 S.W.2d 612, 6224 (Tex.Appd Fort Worth 1990, no writ).

56 TEX. PROP. CODE §53.156.
57 Murphy v. Fleetford70 S.W. 989, 990 (Tex. Civ. App. 1902, no writ).
8 TEX. PROP. CODE § 53.024.
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XIII.
COMMONLY ENCOUNTERED LIEN | SSUES

1. Penalty for Filing a Fraudulent Lien

Chapter 12 of the Texas Civil Practice and Remedies Code, known as the Fraudulent
Lien Statute, gives an own a cause of action and imposes liability on one who records a
fraudulent lien. However, the statute limits the circumstances when one can be liable for filing a
fraudul ent |l ien to those cases when the per:
de f r &% ©he ®louston [1st Dist.] Court of Appeals held that unless a claimant provides
evidence of everycomponentof the statutory formula provided in Texas Property Code §
53.024, the evidence is legally insufficient to support a finding of a fraudlien’® The
liability imposed for filing a fraudulent lien with the intent to defraud isgreaterof $10,000.00
or the actual damages caused by the violatiol
exemplary damages as awarded by the céurt.

2. Liens for Temporary Labor

Reliance Nat 6l |l ndemni ty €o The FTexas Supreraen ¢ 6 d
Court held that temporary employment agencies can lien a project for the labor they furnish to
the project.

3. Deadlines Are Strictly Enforced

Suretec hs. Co. v. Myrex Industriési The Beaumont Court of Appeals held that the

requirement set forth in the Texas Property Code Section 53.154, requiring a lien to be filed not

89 TeEx. Civ. PRAC. & REM. CODE § 12.002(c).

0 Lyon v. Bldg. Galvestoninc., 01-15-00664CV, 2017 WL 4545831, at *6 (Tex. Agp.Houston [1st Dist.] Oct.
12, 2017, no pet.).

T Tex. Civ. PRAC. & REM. CODE § 12.001et al.
72227 S.W.3d 46 (Tex. 2007).
73232 S.W.3d 811 (Tex.App.Beaumont 2007, pet. denied).
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later than the 1%day of the fourth calendar month after the indebtedness aconaast that the
lien must be filed on or before the Segardless of whether thel®as a Saturday, Sunday or
legal holiday.

4. Checks Are Not Payment

In Honeycutt a nonpayment issue arose on a project involving the owner, general
contractor, and a sabntractor. The subcontractor sent the appropriate-tiappbing notice to
the owner regarding the amounts owed to it by the general contractor. The general contractor
issued a pogfated check to the subcontractor in exchange for a mutual release. gdntlee
meeting, the owner issued a check (presumably notdadst) to the general contractor. The
check from the general contractor to the subcontractor was subsequently returned NSF, so the
subcontractor then filed a lien and sued the owner to recovantbent owed.

The subcontractor argued the mutual release failed for lack of consideration, and
therefore the subcontractor should be able to pursue the owner for, among other things, paying
over a trap notice. The court cited the applicable statutorplange when it st ated
to O6trapd funds is extingui shedTheourtthblckthatb c | ai n
the acceptance of a pastited check in exchange for a mutual release operates as payment and
settlement, and therefore thebcontractor had no claim regarding trapped fudnds.

Claimants should take care to not execameunconditionarelease in exchange for a
check, as a check is a negotiable instrument. 20&2, somef this issue has been solved by
the statutorily prezibed forms, where conditional releases are exchanged for checks and
unconditional releases are subsequently executed after the checks clear and collected funds are

confirmed. However, in practice, many upstream parties attempt to have potential daigyant

"4 TEX. PROP. CODE §8 53.056(d) 53.082.
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the unconditionalform of release in exchange for a check. Claimants should insist on using the
conditional release forms until the actual funds are in their possession.

5. Substantial Compliance with the Substance of Notices

Mustang Tractor & EquipmérCo. v. Hartford Accident & Indemnity Co.The Austin
Court of Appeals held that a subcontractor s
each notice of claim was sent to the owner and the method by which the notice was sent in a lien
affidavit, as required by Texas Property Code Section 53.054, was not fatal to the
subcontractordéds claim in |ight of the fact th
statutory requirements.

XIV.
JUDICIAL FORECLOSURE

In order to enforce a perfecteadec hani c6s and materi al manods
construction project in Texas, a lawsuit must be filed seeking the foreclosure of the lien. A
mechanicd6s |ien can only be foreclosed””on t he
Upon showing lt a t a | ienhol der has a wvalid debt and
required to enter a judgment of foreclosure and order the sale of the property subject to that
lien.’®

1. Jurisdiction

Basically, Texas has three types of Courts that hear and dselawsuits filed by

individuals other than small claims. These three types of Courts are district courts, statutory

5 SeeStolz v. Honeycutt42 S.W.3d 305, 313 (Tex.Aph.Houston[14th Dist] 2001, no pef).

76263 S.W.3d 437 (Tex.ApP.Austin 2008, pet. denied).

7T Tex. PROP. CODE § 53.154

8 Crawford Sevs., Inc. v. Skillman Intern. Firm, LLC, 444 S\W.3d 265 (Tex. A&pp.al | as 2014, pet. di
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county courts at law, and constitutional county courts. The jurisdiction of the various courts in
the State of Texas is determined by #Hmount in controversy and the subject matter involved.

Article 5, Section 8 of the Constitution of the State of Texas grants to the district courts
of this state exclusive, original, and appellate jurisdiction of all actions except those where the
original, exclusive or appellate jurisdiction has been conferred by the legislature on another
court. The legislature of the State of Texas, pursuant to Texas Government Code Section 25,
Subchapter C, grants to certain statutory county civil courts at lawif(spkyg, Harris, Dallas,
El Paso, and Tarrant Counties) concurrent jurisdiction with the district courts on suits for the
enforcement of liens on real propefty.On the other hand, the legislature, pursuant to Texas
Government Code § 26.043, prohibitssttutional county civil court from having jurisdiction
in suits involving, among other things, suits for the enforcement of a lien on land. In summary, a
suit to foreclose a lien on real property may be filed in district court in all counties. lroaddit
suits to foreclose liens on real property in HatiBarrant, El Paso, and Dallas counties may be
filed in that countybés statutory county cour:"
property may not be filed in constitutional county iteu

2. Venue

Every county in the State of Texas has a statutory county court and a district court. Some
of the smaller counties share district courts. Once a determination is made as to which court has
jurisdiction of the sumat daroi &lomeaemrcd o slei ean ,mea hd

then be made regarding in which county the suit must be brought. There is no mandatory venue

™ The county courts at law which have this concurrent jurisdiction include: Harris County (25.1032 (c)(3)
specifically enumerated lien claim jurisdiction), Tar&ounty (25.2222 (b)(7specifically enumerated lien claim
jurisdiction), Dallas County (25.0592 (a) concurrent jurisdiction with the district court regardless of amount in
controversy), and El Paso County (25.0732 (a) jurisdiction provided by thedtatostand by general law for
district courts).

80 The amount in controversy must exceed $500 and be less than $100,000 for the suit to be filed in Harris County.
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provision governing where a suit to foreclose on a lien must be brought. Section 53.154 of the

Texas Property Codeontyequi res that the suit be heard by

However, Section 53.157 of the Texas Propert.
extinguished by dAfailing t mthée oaosntyiint whickethes ui t t
propertyis| ocat ed . . . . 0 Therefore, Chapter 53

foreclose a lien in the county where the project is locaWtile there is no case that decides
the issue definitively, the best practice is to file suit inthe county where the project is
located.

3. Limitations To File Suit

Under the Texas Property Code there are two different time limitations by which a
Cl ai mant must file suit to f or eclnongesidertial mec h a
constructio projects, a claimant must file suit to foreclose the \ighin two years after the
last day the claimant could have filed the lien affidaviunder Texas Property Code 853.@52
within one year after completion, termination, or abandonment of the workunder the
original contract under which the lien is claimed, whichever is later

A suit to foreclose a lien againgsidentialproperty must be broughtithin one year
after the last day the claimant could have filed a lien affidaviunder Texas PropsgrtCode
853.0520r within one year after completion, termination, or abandonment of the work
under the original contract under which the lien is claimed, whichever is later Any suit to
foreclose a lien not brought within the applicable time period(susis&d above will be barred.
The limitation periods will not affect the applicable limitation periods for other causes of action

that a claimant may possess.
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4, Parties
Pursuant to Rule 39 of the Texas Rules of Civil Procedure, a person or entity must be
madea party to a lawsuit if:
@) in his absence complete relief cannot be granted; or
(b) he claims an interest related to the subject matter of the suit and is so
situated that the disposition of the suit in his absence would impair or impede his ability
to protectthat interest or leave any of the parties to the suit in substantial risk of incurring
double, multiple, or otherwise inconsistent obligations because of the claimed interest.
The Constitution of the United States prohibits the taking of property witheupiebcess of law.
Since the entry of a judgment foreclosing a n
sale of the property can result in the owner of the property being divested of his property, the
owner of the property at the time the saifiled is a necessary party to any lawsuit to foreclose a
mechanicbés and material mands | i en. I f the p
mat eri al mandéds | ien has been sold subject to t

the former owner of the property is not a necessary party to the suit to foreclose theTlren.

hol der of a l i en, encumbrance, or mortgage
material mands | ien is not a nre(@xasPopeyyCpdarty t
Sec. 53.123).

XV.

PROPERTY SUBJECT TO THE L IEN

A statutory lien extends to the house, building, fixture, or improvements, the land

reclaimed from overflow, or improvements, or the railroad and all of its properties, and to each

81 SeeMatthews v. First State Ban812 S.W.2d 571 (Tex. Civ. App.Tex ar kana 186e)., writ ref dc
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lot of land necessarily connected or reclaiffe@he TexasProperty Code defines the term
fimprovemend as fincludfing]: abutting sidewalks and streets and utilities in or on those
sidewalks and streets; clearing, grubbing, draining, or fencing of land; wetknsistanks,
reservoirs, or artificial lakes or pools made for supplying or storing water; pumps, siphons, and
windmills or other machinery or apparatuses used for raising water for stock, domestic use, or
irrigation; and planting orchard trees, grubbog orchards and replacing treesd pruning of
orchard trees?® A perfected mechanis and materialmaa lien extends to all improvements
without regard to who placed them théfe.The lien does not extend to abutting sidewalks,
streets, and utilities #t are public propert?

Pursuant to the Texas Property Code, fixtures are also specifically madet sobgec
materialman and mechaidsdien® Texas courts have adopted the following test for determining
whether materials @ become fixtures for mechats lien purposes: if the materials or items
are annexed to, and essential for the use of the property, and removal would damage the
underlying property and its value, then the materials are fixtures and subjbet statutory

mechaniés lien®” In decidng theanswey the intent of the parties is examiri&d.

82 SeeTEX. PROP. CODE § 53.022(a); see alsoMoore v. Brenham Ready Mix, Inc., 463 S.W.3d 109, 118 (Tex.
App.0 Houston [1st Dist.] 2015, no pet.).

83 SeeTEX. PROP. CODE § 53.001(2).

84 Richard H. Sikes, Inc. v. L & N Consultants, In68§6 S.W.2d 90 (Tex. Civ. Appd Waco 1979, writ redl
n.r.e.).

85 TEX. PROP. CODE § 53.022(b).
86 TEX. PROP. CODE § 53.022(»

87 SeeF i r s tBark intDallhs v. Whirlpool Corp., 517 S.W.2d 262, 266 (Tex. 1974) (holding that refrigerators
and ranges, which were not btilnto or in any other manner affixed or incorporated in the construction of the
apartment building, fall in the same category as floor lamps, irons, television sets and other chattels which are
connected by cords and plugs into an electrical outlet).

88 Se Campbell v. Teeple, 273 S.W. 304, 307 (T€k.. Appd San Antonio 1925, no wiit
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A lien against land in a city, town or village extends to each lot on which the house,
building, or improvement is situated or on which the labor pexformed®® A lien against land
not in a city, tevn or village extends to not more than 50 acres on which the house, building, or
improvement is situated or on which the labor was perfoffhatie Property Code does not
def i ne t hluttheelexas Shpren@o,uor t has st at edswltylefers t he
toaparcelofland s mar ked on ®a plat or survey. o

But what happens when a lien attaches to undivided property and is subsequently sold to
individual lot owners? When (1) improvements are made to an undivided parcel of land, (2) the
mechanicor materialman has properly perfected its lien against the whole, and (3) the land is
parceled off to individual lot owners, then the lien can only be enforced against each lot owner
based on the portion of the property purchased by that individual l¢rdvin other words,
each individual lot owner is only liable for its pro rata share of the total value of the lien.

XVI.
PRIORITIES

The perfection of a mechanicds and materi

payment. Instead, itimprovestheclaimams chances of payment and

of any funds available or that should be av
claimants. The priority of the various types of claims determines what funds, if any, should be,
or are avdable to pay claims and also the amount of any judgment the claimant is entitled to
receive in a suit brought to foreclose his me

89 SeeTEX. PROP. CODE § 53.022(c).

90 TEX. PROP. CODE § 53.022(Jl.

% Valdez v. Diamond Shamrock Ref & Mktg. Co., 842 S.W.2d 273, 275 (Tex. 1992).

92 Moore v. Brenham Ready M, Inc., 463 S.W.3d 109, 118 (Tex. AppHouston [1st Dist.] 2015, no pet.).
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1. Inception of Lien

Pursuant to Texas Property Code Sec. 53.124, the time of inception ohaamme¢ ¢ 6 s and
material mandés | ien for a claimant other than
earlier of: 1) the commencement of visible construction of the improvements on the land on
which the improvements are to be located, or 2) itisé delivery of materials to be used in the
construction of the improvements to the land on which the improvements are to be located, or 3)
the recording of an affidavit of commencement pursuant to Texas Property Code Sec. 53.124(c).

In order for the comencement of construction to be sufficient to constitute the inception of the

lien, it must be conducted on the land to be improved itself, be visible on that land, and constitute
either an activity defined as an .A53.60dmr0vVvemen
excavation for or laying of the foundation or structure of the buildfindhe clearing of the
construction site is not sufficient to constitute commencement of construction for inception
purposes* In order to constitute inception of the liethe materials delivered to the
improvement site must be materials that will be used during the construction or incorporated into

the permanent structuf®. The recording of an affidavit of completion that is in compliance with

Texas Property Code Sec..534(c) is prima facia evidence of the date of commencement.

The time of i nception of a mecharchitechs and
engineer, surveyofandscaperor demolition contract@ as those persons are defined in Texas
Property Cod 8 53.021(c)(d), and (e is the date of the recording of the affidavit of lien under

Texas Property Code § 53.0%2.

93 SeeDiversified Mortg. Invi's v. Lloyd D. Blalock General Contractor, In676 S.W.2d 794 (Tex. 1978).

94 SeePerkins Const. Co. v. Tefifteen Corp 545 S.W. 2d 494 (Tex. CiApp.d San Antonio 1976, no writ).
9 SeeDiversified Mortg. Investors576 S.W.2dat 794.

9 SeeTEX. PROP. CODE § 53.124(e) Section 53.021(d) of the Texas Property Code, creates lien rights for:
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2. Relation Back Doctrine

This doctrine comes into play in situations where a receiver, mortgagee or other lien
claimant attemptstoholdi s | i en or <c¢claim superior to that
lien claimant. It determines the priority of liens that may be filed. Pursuant to this doctrine, all
mechanicdés and material manés | i enssofrwhdnghee bac
affidavit claiming the lien was actually recorded or when the work resulting in the lien claim was
perfor med, except for, as described above, ar
liens, where the time of inception for thdiens is decided by the date the lien affidavit is
actually recorded. The relation back doctrine, along with Texas Property Code 88 53.122 and
53.124, pl ace al | mechani cos and mat eri al ma
engineer 6sl, amduigeveemaerddss e mo | i tliens on an @equal foating, or 6 s
regardless of when the affidavit claiming the lien was actually recorded or when the work
resulting in the lien claim was performed. The priority of a lien claimed by emtexct,
engneer, surveyorandscapeor demolition contractois determined by the date of recordinfy

the lien affidavit’” Texas Property Code A 53.123 prov.

mat eri al mandéds | ien c¢claims have preaerecordedpr over
arising after the date of inception of the me
3. Priorities

Except for liens claimed by architts, engineers, surveyolandscapersand demolition

contractorsa | | perfected mechaniredsqua foadingmegardessiofa | ma n

A person who provides labor, plant material, or other sepgbr the installation of landscaping

for a house, building, or improvement, including the construction of a retention pond, retaining

wall, berm, irrigation system, fountain, or other similar installation, under or by virtue of a written

contract wthhe owner or the ownerés agent, contractor, S |
lien on the property.

97 Tex. PROP. CODE 88§ 53.021(d), 53.124(e).
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the date of the filing of the affidavit claiming the lien. Texas Property Code Sec. 53.122 does
not create a Arace to the courthouseo situat:.
mechanicdos albd matetaer itdlama i s recorded in Apri
recorded in June. If the proceeds of a foreclosure sale of property are insufficient to discharge all
properly perfected mechanicbds and ampraratain al man
the proceed®

4. Preferences

Individual artisans and mechanics are entitled to a preference to statutory retdinage.
mechanic is generally defined as those that perform manual labor, while an artisan is generally
defined as anindividua ki |  ed in a trade requiring manual
After payment of the individual artisans and mechanics, other perfected lien claimants share
proportionally in the balance of the retained funds. These individual artisans anchitgcha
however, share equally with other lien claimants in available trapped funds.

XVII.
REMOVABLES

Perfected mechanicbdés and material manodés | i e
on improvements that can be removed without material injury to the, lpreexisting
improvements, or improvements to be removed from the structure. This preference even extends
to deeds of trust filed pr i rThetcaurtsthoveever, nagee pt i o

held that a claimant cannot remove a removabikess it can be proven that the claimant

98 TExX. PROP. CODE § 53.122(b).
99 TEX. PROP. CODE § 53.104.
100TExX. PROP. CODE§53.122;F i r st  Kha WiirlpoolEarp, 517 S.W.2d 262 (Tex. 1974).
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furnished the removable that it seeks to remove, (i.e., unless it can identify its mat&rials).
Thus, a lumber supplier cannot remove the air handling unit because the lumber supplier did not
provide them. Theriginal contractor, however, is entitled to remove all removables provided
by it and its subcontractors and suppliers since the entirety of the construction was provided
pursuant to his contract with the owriéf. A lien as to such removables can onlyftweclosed

by the order of a court with competent jurisdiction. The claimant is not entitled tbheself
repossession in regard to these items.

Whet her or not a particular item constitut
to decide and wiilbe decided on a case by case basis. The following questions must be asked to
determineremovability Will the removal cause: (1) material damage to the land; (2) material
damage to an improvement that was already in existence at the time the imprduenestion
was installed or affixed; (3) material detriment or material injury to the building or lot; or (4)
material injury to the improvement itself? The following is a list of some of the items that the
courts have, in the past, held toreenovables

1. Garbage disposals and dishwashe®geFirst Nat. Bank in Dallas v. Whirlpool 517
S.W.2d 262 (Tex. 1974);

2. Air conditioning and heating system equipment such as furnaces, air conditioning coill,
compressor, thermostat, and condensing urBteHouck Air Conditioning, Inc. v.
Mortgage & Trust, Inc, 517 S.W.2d 593, (Tex. Civ. AgpbWaco 19714, rehég d

3. Windows and doors that can be removed by temporarily taking out surrounding brick
without causing ultimate damage to a residen&eeFirst Continental Real Estate
Investment Trust v. Continental Steel C&@69 S.W.2d 42 (Tex. Civ. App.Fort Worth
1978, no writ);

101 seeKaspar v. CockrelRiggens Lighting Cq.511 S.W.2d 109 (Tex. Civ. Apd.Eastland 1974, no writ);
Suburban Homes Lumber Co. v. Lomas & Nettleton Fin. C6f2 F.2d 1387 (5th Cir. 1980).

1025eel & N Consultants, Inc. v. Sikes, In648 S.W.2d 368 (Tex. Civ. App.Dal | as 1983, writ refo¢
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10.

11.

12.

13.

14.

Lighting fixtures, cabinets, chimes, buttons, mail boxes and lanfpse Kaspar v.
CockrellRiggens Lighting Company511 S.W.2d 109 (Tex. @i Appd Eastland 1974,
no writ);

Picture screen, ticket booth, neon sign, and speaker pools atrdmavie. SeeFreed v.

Rozman 304 S.W.2d 235 (Tex. Civ. Apgp.T ex ar kana 1951, writ ref

Pumps fastened to beds of concretéeeMogul Prod. & Refining Co. v. Southern
Engine & Pump Co, 244 S.W. 212 (Tex. Civ. Apd.Beaumont 1922, no writ);

Carpets, appliances, air conditioning and heating components, smoke detectors, burglar
alarms, light fixtures, and door lock&eeRichard H. Sikes Inc. v. L& N Consultants
Inc., 586 S.W.2d 950 (Tex.CivApp.Waco 1979, writ refdd n.r.

Mirrors. SeeOccidental Nebraska FSB v. East End Glass C@73 S.W.2d 687
(Tex.Appd San Antonio 1989, no writ);

Pumps, compressors, fans for air conditioning and heagrsgsttoilets, basins, doors,
windows, light fixtures, wall switches, electrical control panels, building hardware, and
cabinets.Seeln re Orah Wall Finan. Corp, 84 B.R. 442 (Bankr. W.D. Tex. 1986);

Highway billboard signs.SeeHoarel Sign Co. v. Domirom Equity Corp, 910 S.W.2d
140 (Tex.Appd Amarillo 1995, writ denied);

Light fixtures, gears, electrical panels, lamps, wire, electrical VdezIn re Demay
Inter., LLC, 431 B.R. 164 (Bankr. S.D. Tex. 2010);

Chiller to provide air conditioningseeRDI Mechanical, Inc. v. WPVA, L.P.2008 WL
920315 (Tex.Ap@ Houston [ Dist.] 2008);

Air conditioning compressors, acoustic tiles and ceiling grid, air handling units,
distribution air grills, doors, elevator equipment and cab, electric circuit breakds.pane
SeeCornerstone Bank. N.a. v. J. N. Kent Constr. C4992 WL 86591 (Tex.App.
Dallas 1992); and

Mirrors. SeeOccidental Nebraska Fed.Sav. Bank v. East End Glass ¢33 S.W. 2d
687 (Tex.Appd San Antonio 1989).

The following is a list of some of theeihs that the courts have, in the past, held todre
removable

1.

2.

Concrete roof tiles. SeExchange Sav. & Loan Assn. v. Mononcret Party ,L&29
S.w.2d 34 (Tex. 1982);

Window frames. SeeMcCallen v. Mogul Prod. & Refining Cq.257 S.W. 918 (Tex.
Civ. App.0 Galveston 1923, no writ);
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3. Certain types of cabinetsSeeHouck Air Conditioning, Inc. v. Mortgage & Trust Inc.
517 S.W.2d 593 (Tex. Civ. App.Waco 1974, rehearing denied);

4, Plastering and paintingSeeR.B. Spencer & Co. v. Brown198 S.W. 1179 (TexCiv.
Appod E | Paso 1917, writ refod),;

5. Lumber used in construction of a hous8eeCameron County Lumber Co. v. Al &
Lloyd Parker Inc, 122 Tex. 487, 62 S.W.2d 63 (1933);

6. Bricks utilized in the construction of a fireplace and chimneSeeChamberlain v.
Dollar Sav. Bank 451 S.W.2d 518 (Tex. Civ. Agp.Amarillo 1970, no writ);

7. Roofing tiles. SeeExchange Sav. & Loan Ass(§mB29v . Mo 1
S.W.2d 34 (Tex. 1982);

8. A shell home.Seelrving Lumber Co. v. Alltex Mortgage Cp446 S.W.2d 64 (Tex.iC
App.0 Dallas 1969)a f f468dS.W.2d 341 (Tex. 1971);

9. Duct work for air conditioning and heating systems, copper plumbing, piping, sheet rock,
electrical wiring and conduit, electromagnetic insulation, glass brick interior wall, and
suspended ceilingSeeln re Orah Finan. Corp, 84 B.R. 442 (Bankr. W.D. Tex. 1986);

10.  Lumber, nails, roofing, hardware, reinforcing mesh, rebar sseeln re Jamail, 609 F.
2d 1387 (5th Cir. 1980); and

11.  Exterior glass, including gasket material and aluminum fran8egCornerstone Bank.
N.a. v. J. N. Kent Constr. C01,992 WL 86591 (Tex.App. Dallas 1992).

In determining whether an item is removable, the court will look to the manner of its attachment
to the land or existing improvements, the extent to which the removaé afem would require
repairs, modifications, or protection of the land or existing improvements, the status of the
construction at the time the removal is sought, and the function of the improvements sought to be
removed:®

XVIII.
L EASED PROPERTY i LIENS AGAINSTA L EASEHOLD

The extent of a leasehold interest and thus, the leasehold improvements, is determined by
the terms of the lease agreement itself. A ground lease is an agreement pursuant to which a land

owner leases his land to a tenant who, in turn, cocist a building upon the property. In that
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situation, the leasehold improvements would consist of the construction performed by the tenant
such as the building constructed, underground utilities constructed by the tenant, parking lots,
landscaping, etc.The leasehold interest of a tenant in an existing structure such as a shopping
center is far less inclusive. The improvements would still consist of the construction performed

by the tenant, but would not include the structure since it most likely weadslin place.

Leasehold improvements in an existing structure could, depending upon the terms of the lease,
include HVAC equipment, interior walls, lighting, doors, floor and wall coverings, cabinets, and

built-i n s . A cl ai mant cand peatf ect alamamedcsh alnii e€rd s
improvements. The rights of a contractor or materialman can be no greater than those of the
person with whom he has contracted. As such, contracts with a lessee of real property cannot
give any rights against thessor or his title to the real§® A contractor, subcontractor or

supplier that supplies labor and/or materials for the construction of leasehold improvements can
perfect a mechanicbés and materi al manddavitl i en a
must specify that the lien is limited to that inter@sT he mechani cés and mat
attaches to any interest in the real estate and fixtures held by or that later come into the hands of
the person that contracted for the improvem&ftsThe mechani cdés and mat
attaches to fixtures which the tenant is entitled to remove as well as those affixed to the
property'®” Many leases contain a reversionary interest provision. This is a provision that

provides that the tenant, uporrntenation of the lease, shall surrender the premises and all

103 SeeExchange Sav. & Loan Assi629 S.W.2d 34 (Tex. 1982)

104 SeeSchneider v. Delwood i€, 394 S.W.2d 671 (TexCiv. Appd Austin 1968),Grubehdg Henkés
No. 2, 278 S.W.2d 252 (Tex. Civ. App.E | Paso 1955, writ refdd n.r.e.).

105 Denco CS Corp. v. Body Bar, LLC, 445 S.W.3d 863 (Tex. Appexarkana 2014, no petsee Ogburn Gravel
Co. v. Watson Cp190 S.W. 205 (Tex. Civ. Apf. Dallas 1916)a fdf 140 Tex. 161, 217 S.W. 373 (Tex. 1919).

65eeDi versi fied Mor t,be6GaV.20 704 (Fax.1978). Bl al ock
107 SeeSummerfield v. King98 Tex. 332, 83 S.W. 680 (Tex. 190d)p d i f i egl 84 &.WV. 643 (Tiek. 1905).
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improvements thereon to the landlord. Lease agreements also frequently provide that all
improvements constructed become the property of the landlord when constructed or become the

| andl opedydpon the termination of the lease. The inclusion of a reversionary interest
provision in a | ease agreement can defeat a
contractors and materialmen have no lien against the leasehold improvements, tieen
improvements are removable, if the lease contains a reversionary claim and if the lease is
terminated prior to the forecl o$ure of the me

XIX.
SUMMARY MOTION TO REMOVE A L IEN

In 1997, the Texas Legislature created a ptace to remove invalid liens.

§ 53.160. Summary Motion to Remove Invalid or Unenforceable Lien

1. In a suit brought to foreclose a lien or to declare a claim or lien invalid or
unenforceable, a party objecting to the validity or enforceability of the claileromay file a
motion to remove the claim or lien. The motion must be verified and state the legal and factual
basis for objecting to the validity or enforceability of the claim or lien. The motion may be
accompanied by supporting affidavits.

2. The grounds for objecting to the validity or enforceability of the claim or lien for
the purposes of the motion are limited to the following:

€)) notice of claim was not furnished to the owner or original contractor as

required by 8§ 53.056, 53.057, 53.058, 53.252530253;

(b)  an affidavit claiming a lien failed to comply with Section 53.054 or was

not filed as required by § 53.052;

108 SeeSchneider v. Delwoodt€, 394 S.W.2d 671 (Tex. Civ. Apd.Austin 1965, no writ).
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(c) notice of the filed affidavit was not furnished to the owner or original

contractor as required by § 53.055;

(d)  the owner complied with theequirements of § 53.101 and paid the
retainage and all other funds owed to the original contractor before:
) the claimant perfected the lien claim; and
(i) the owner received a notice of the claim as required by this
chapter;
(e)  all funds subject to the notice otkaim to the owner and the perfection of

a claim against the statutory retainage have been deposited in the registry of the court and

the owner has no additional liability to the claimant;

() when the lien affidavit was filed on homestead property:

0] no contrat was executed or filed as required by § 53.254;

(i) the affidavit claiming a lien failed to contain the notice as required
by 8§ 53.254; or

(i) the notice of the claim failed to include the statement required by 8
53.254; and
() the claimant executed a valid andf@uoeable waiver or release of the

claim or lien claimed in the affidavit.

3. The claimant is not required to file a response. The claimant and any other party
that has appeared in the proceeding must be notified by at least 21 days before the date of the
heaing on the motion. A motion may not be heard before tifeday after the date the claimant
answers or appears in the proceeding.

4. At the hearing on the motion, the burden is on:
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(@) the claimant to prove that the notice of claim and affidavit of lien were
furnished to the owner and original contractor as required by this chapter; and
(b)  the movant to establish that the lien should be removed for any other
ground authorized by this section.
5. The court shall promptly determine a motion to remove a claim or lieeruhis
section. If the court determines that the movant is not entitled to remove the lien, the court shall
enter an order denying the motion. If the court determines that the movant is entitled to remove

the lien, the court shall enter an order removimglien claimed in the lien affidavit. A party to

the proceeding may not file an interlocutory
6. Any admissible evidence offered at the hearing may be admitted in the trial of the
case. The court és og mteadmissibiedas evideBae insdetarnining the ( e )

validity and enforceability of the claim or lien.

A motion to remove an invalid lien under Section 53.160 of the Texas Property Code
operates, in effect, as a motion for partial summary judgment and angvedging such a
motion may constitute a final and appealable judgriént.

§ 53.161 Bond Requirements After Order To Remove

1. In the order removing a lien, the court shall set the amount of security that the
claimant may provide in order to stay the removiathe claim or lien. The sum must be an
amount t hat the court determines is a reason
movant is likely to incur in the proceeding to determine the validity or enforceability of the lien.

The sum may not exed the amount of the lien claim.

091 re M & O Homebuilders, Ing516 S.W.3d 101, 107 (Tex. AgpHouston [1st Dist.] 2017, no pet.).
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2. The court shall stay the order removing the lien if the claimant files a bond or a
deposit in lieu of a bond in the amount set in the order with the clerk of the court not later than
the 30" day after the date the orderéstered by the court unless, for good cause, the court
orders a later date for filing the bond or the deposit in lieu of a bond. If the court fails to set the
amount of the security required, the amount required is the amount of the lien claim.

3. The bond rast be:

(&) executed by a corporate surety authorized to do business in this state and
licensed by this state to execute bonds as surety; and

(o) conditioned on the <c¢laimantdés paymeil
against the claimant in the proceeding forakopnd6 s f ees and costs to

Section 53.156.

4, In lieu of filing a bond, the claimant may deposit in the amount set by the court
for the surety bond:

(@ cash;

(b)  anegotiable obligation of the federal government or a federal agency; or

(c) a negotiable obdjation of a financial institution chartered by the federal or
state government that is insured by the federal government or a federal agency.

5. A deposit made under Subsection (d) must be conditioned in the same manner as
a surety bond. Any interest accrumathe deposit amount is a part of the deposit.

6. If the claimant fails to file the bond or the deposit in lieu of the bond in
compliance with this section, the owner may file:

(@) a certified copy of the order; and

(b) a certificate from the clerk of the court statthat:
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0] no bond or deposit in lieu of the bond was filed within 30 days
after the date the order was entered by the court; and

(i) no order staying the order to remove the lien was entered by the
court.

7. The claim or lien is removed and extinguished as toeditor or subsequent
purchaser for valuable consideration who obtains an interest in the property after the certified
copy of the order and certificate of the clerk of the court are filed with the county clerk. The
removal of the lien does not constituderelease of the liability of the owner, if any, to the
claimant.

§ 53.162 Revival of Removed Lien

1. If an order removing the lien is not stayed as provided by § 53.161 and the
claimant later obtains a final judgment in the suit establishing the validdyoadering the
foreclosure of the lien, the claimant may file a certified copy of the final judgment with the
county clerk.

2. The filed judgment revives the lien, and the claimant may foreclose the lien.

3. A lien revived under this section is void as to aitte or subsequent purchaser
for valuable consideration who obtained an interest in the property;

(@) after the order removing the lien and the certificate from the clerk of the
court was filed with the county clerk; and
(b) before the final judgment reviving ttien was filed with the county clerk.

XX.
BOND TO | NDEMNIEY AGAINST L IEN

If a lien is filed by a subcontractor and the general contractor disputes the claim, the

general contractor may choose (or may be required by contract) to file a Bond to Indemnify.
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This  wi | | Airido the ownerdés property of the |
referred to as bonding around a lien.

1. The Bond must be filed with the county clerk in the county in which the property
subject to the lien is located.ex.PROP.CODE § 53.171(b).

2. Requirements unddiex.PrRorP.CoDE § 53.172:

(@) Describe the property on which the liens are claimed,;

(b) Refer to each lien claimed in a manner sufficient to identify it;

(c) Be in an amount that is double the amount of the lien referred to in the
bond unless the total amount of the lien exceeds $40,000, in which case the bond must be
in an amount that is thgreaterof 1-1/2 times the amount of the lien or the sum of
$40,000andthe amount of the lien;

(d) Be payable to the party claiming the lien:

(e) Be eecuted by:

0) The party filing the bond as principal; and

(i) By a corporate surety authorized and admitted to do business under
the law in this state and licensed by this state to execute the bond as surety; and

(i)  Be conditioned substantially that the principatiasurety will pay

to the named obligees or to their assignees the amount that the name obligees

would have been entitled to recover if their claim had been proved to be a valid

and enforceable lien on the property.
3. After the bond is filed, the county cleshall issue notice of the bond to all named

obligeesTEx. PRoOP. CODE § 53.173(a).
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(@ A copy of the bond must be attached to the noflex. PROP. CODE 8§
53.173(b).
(b)  The notice may be served on each obligee by having a copy delivered to
the obligee by ceffied mail return receipt requested to the address of the claimant as
listed in the lien affidavitTEX. PROP. CODE § 53.173(c).
4, A party making or holding a lien claim may not sue on the bond later than one (1)
year after the date on which the notice issredror after the date on which the underlying lien
claim becomes unenforceable under § 53.158 (statute of limitations for lien claErsPROP.

CoDE§ 53.175(a).
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BOND CLAIMS ON TEXAS PUBLIC WORKS PROJECTS

The legal framework for public construction ke in Texas is different than that for
private work. Liens are not allowed on public lands, so a different scheme involving claims
against bonds has developed. Whether and how a contractor working on a public job in Texas
may bring a claim againstapag nt bond may depend on where thi
chain. o

A prime contractor is one who has a contract directly with the governmental body. A
prime contractor must furnishpgymentoondfor the benefit of subcontractors and suppliers. (A

performancebondprotects the governmental Owner from a defaulting prime contractor.)

l.
PAYMENT BONDS: CLAIMS BY SUBCONTRACTORS AND SUPPLIERS

1. Limited Subcontractor and Supplier Protection

The protections and procedures applicable to Texas public improvemgects vary
depending upon the dollar amount of the prime contract and the status of the party who desires to
protect itself from the risk of not getting paid. Payment bonds are governed by Chapter 2253 of
the Texas Government Code.

Since liens cannotebfiled against a public project, the best source of protection for
subcontractors and suppliers of public work prime contractors is perfecting a claim against the
payment bond. The prime contractor for any Texas governmental job over $25,000.00, excluding
those for municipalities or a joint board created under Chapter 22 of the Transportation Code, is
required by law to post a payment bond. The prime contractor for any Texas governmental job

over $50,000.00 for municipalities or a joint board created mr@deapter 22 of the
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Transportation Code, is required by law to post a payment B8riebr jobs costing $25,000 and
less, bonds are not required, and the Texas Property Code provides for lienfuodgheld by
the public entity:'* For purposes of the Gernment Code provisions that regulate payment
bonds, the term fAigovernment al entityo include
department of one of the three, and a school district or subdivision thEreof.

A payment bond does not createiadependent entitlement; rather, it is a mechanism to
ensure paymert® Since the purpose of Chapter 2253 of the Texas Government Code is to
protect subcontractors, suppliers, and laborers, it is to be construed liberally to accomplish that
purposel4

2. Coverage and Bond Amounts

For public jobs under $25,000.00, as previously mentioned, the Texas Property Code
provides for a limited sort of lien on the funds of the project, but since most public works jobs
are for more than $25,000.00, this provision is satsed. Payment bonds are required for all
Texas governmental jobs, (excluding those for municipalities or a joint board created under
Chapter 22 of the Transportation Code), over $25,000.00 that are for constructing, altering, or
repairing a public builithg or carrying out or completing any such wétk.For municipalities or
a joint board created under Chapter 22 of the Transportation Code, all projects over $50,000.00

require a payment bortd®

110TEx. Govear CoDE § 2253.021(a)(2)(B).
M1 Tex. Govér CobE §2253.021TEX. PROP. CODE §53.231
12 Tex. Govér CobE §2253.001

113 Chilton Ins. Co. v. Pate & Pate Enterprises , In830 S.W.2d 877, 886 (Tex.Apfan Antonio 1996, writ
denied)

114|d_
USTEX.GOvorCobEA2253. 001(4) (defining Apublic work contracto)
16 TEX. Govar CoDE §2253.021(a)(2)(B).
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The payment bond framework, however, does not apply to allicowontracts.
Specifically, it does not apply to public work contracts entered into by a state agency relating to
an action taken under Subchapter F or I, Chapter 361, Health and Safety Code (Solid Waste Act),
or Subchapter |, Chapter 26, Water Code @fgcbund or Above Ground Storage TanKs$).

There are no payment bonds available for the protection of prime contractors (i.e. those
with a direct contractual relationship with the public entity). If a public entity fails to pay, the
prime contractor is léfto contractual remedies and statutory claims procedtiteSovereign
immunity may insulate the public entity from sugeesection Binfra.

The amount of the bond the prime contractor is required to provide is the amount of the
prime contract!® The anount of the bond limits the amount available to claimants who properly
perfect their bond claims. If the total claims exceed the limit of the bond, the claimants who
perfect their claims share pro rata. If a public entity fails to ensure that a payomehisb
secured by the prime contractor, the entity may be liable to the same degree that a surety would
have been had the surety issued the BéhdThat circumstance is rare. The most common
problem is the failure of an otherwise deserving claimant tegtehe claim.

It is critical that the claimant timely file its claims, in proper form. The claim must be
sent to the correct parties by the proper method; otherwise, a valid claim can be lost and left

unpaid.

117 Tex. Govar CoDE §2253.002

18See the fiEnforcemento and AResolution of Certain Cont

119 TEX. Govor CoDE §2253.021(c)(2)
120TEx. Gover CoDE §2253.027
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3. Obtaining Information Early

To properly filea bond claim, the claimant must send notices to the prime contractor and
the surety who provided the botd. The addresses of the prime contractor and the surety may
be obtained from the governmental entity for whom the work is being perfdfmetdhe
surey 6s i nformation is also available from the
entity may charge a reasonable fee for a copy of the bond. Do not expect your request to be
processed timely if you wait until the last minute to make the requéss gbod practice to
routinely request this information at te&rtof each job.

4. The Payment Bond Notice

For a subcontractor with a direct relationship to the prime contractor, the notice must be
mailed on or before the 15th day of the third month asahmonth in which the labor was
performed or the materials were suppfét.These must be sent to the prime contraatutto
the surety. It is good practice, but not required, to send a copy to the public owner at the same
time.

A secongtier subcontretor or supplier (one whose contract is with a subcontractor of the
prime contractor) must send an earlier noticaddition tothe third month notice above. These
second tier and lower subcontractors must send a notice to the prime contractor oneathbefo

15th day of the second month afeaxchmonth in which the labor was performed or the material

121 TEx. Govar CoDE §2253.041
12 TEx. Govor CoDE §2253.026
123 TEx. Govér CoDE §2253.041

61
6737570v1



was delivered?* A copy of the invoice or statement sent to a subcontractor satisfies the 15th
day of the second month notice as long as the amount turé oéthe claim is cled?®

A secondtier or lower subcontractor who has a potential retainage claim must also send a
notice on the 15th day of the second month to the prime contractor after entering into the
subcontract, indicating that its contract pd®s for retainage, and generally stating the nature of
that retainagé’®® Thi s i s an fAearlyodo notice requirement,
money is due.

Contractors who provide specially fabricated material must also send a notice by the 15th
day of the second month after entering into the subcortéad@.hi s i s anot her fea
the prime contractor. This notice may be required before anything is delivered to the project. A
claim for specially fabricated materials may be perfeagdn if the materials are never actually
delivered to the job site, as long as proper notice has been sent. If the materials are actually
delivered for use in a public work, the claim may be perfected in the ordinary nt4hner.

All notices must be sent bggistered or certified mail, return receipt requestéd.

5. Contents of the Notice

The third month notice must be accompanied by a sworn statement of account which

states that Athe amount <c¢l aimed is jusmts and c

and credits h%vAayrétanage apalicable te thelacobunt that has not become

124 TEX. Gover CODE §2253.047

125 But see the following discussion regarding additional notice requirements for parties who do not have written
contracts.

126 TEx. Govar CoDE §2253.047(b)

127 TEx. Govar CoDE §2253.047(d)

128 SeeTEX. GOvEr CODE §2253.041(a) & §2253.001(6)
129TEX. Govor CoDE §2253.048

130TEx. Gover CobE §2253.041(c)
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due under the terms of the public work contract between the claimant and the prime contractor or
subcontractor must also be includéd.

Whether you include oexclude the retainage, make it clear what you are claiming. To
comply with the notice requirements, the labor and material that are the subject of the claim must
be described in such a manner so as to be reasonably identified by the prime contrabr and t
surety; it is not necessary that they are objectively identifiable to a stranger to the é&ntract.
However, just listing parts numbers is not sufficient. A copy of the contract showing what parts
have been completed or the value of partial completiem will suffice.

Additional notice requirements apply to parties who do not have a written contract with
the prime contractor or subcontractor. This class of claimants include all second and lower tier
subcontractors and suppliers. In these casegesaif claims for unpaid bills must include: (1)
the name of the party for whom the labor was performed or to whom the material was delivered;
(2) the month and year of performance or delivery (not the date of the invoice, but the actual
month in which thevork was done or the materials were delivered); (3) a description of the labor
or material for reasonable identification; andtf¥y amount due. The party submitting the claim
notice must itemize the claim and include with it copies of pay applicatiomwsices, or
purchase orders that reasonably identify the work performed or material delivered, the job, and
the destination of delivery?® If more than one month is involved, list the amount claimed by
month. These requirements are addition to those found in 8§2253.047. As previously
described, §2253.047 permits a claimant who does not have a direct contractual relationship to

the prime contractor to send a copy of the statement sent to the subcontractor as notice of the

BI1TeEx. Govar CoDE §2253.041(d)
13235 A. Maxwell Co. v. R.C. Small & Assoc., Ji87.3 S.W.2d 447 (Tex. AppDallas 1994, writ denied).
133 TEX. Govar CODE §2253.043
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claim. However, if that stateent does not contain the information set out above, a claimant
should not rely on the invoice alone, to comply with the notice requirements.

Additional notice requirements apply to claimants who provide multiple items of labor or
material that are orderexhd intended to be paid for in a lurepm. The notice must reasonably
identify the labor or material, include the name of the party for whom the labor was performed or
to whom the material was delivered, the approximate date of performance or delery, t
amount of the contract, and the amount claimed. It also must state whether the contract is
written or oral*3*

Claimants who have contracts with the prime contractor or a subcontractor which contain
a written unit price agreement must meet the noticairepents of §2253.045. Such notices
must contain a list of units and unit prices set by the contract, and a statement of those completed
and partially completed units.

6. Obtaining Contract Retainage

| f the subcontractor 6s leaslamly. mFirst,gshe fower tierr et a i
subcontractor must provide the prime contractor written notice that the subcontract calls for
retainage, and must describe generally the nature of the retainage. This notice must be sent on or
before the 15th day of theemond month after the date of the beginning of the delivery of
material or the performance of labor.

Before filing suit on a claim for retainage, written notice of the claim must be provided to
the prime contractor and the surety on or before the 90thftlxythe date of final completion of
the public work contract. The notice must state the amount of the contract; the amount paid; and

the outstanding balance.

134 TEX. Gover CoDE §2253.044
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A retainage claim is never valid for more than ten percent of the amount of the contract.

7. Substntial Compliance

The notice requirements contained in Chapter 2253 of the Texas Government Code are
burdensome, and they are mandatory. However, some Texas courts have given effect to notices
that compliedsubstantially but not perfectly, with the noticprovisions® The S.A. Maxwell
court pointed out that the purpose of the bond claim statute is to ensure that subcontractors and
suppliers receive payment for their work, and that the statute should be liberally construed and
applied in order to accomph that purpose. ThArgeec our t agreed, saying
purpose is not to create technical tricks, traps, and stumbling blocks to the filing of legitimate
claims®®® It is critical to point out, however, that cases where courts have found the notices
comply substantiallywith the statute are generally cases in which the form or content of the

notice is in question. The time limits should be treated as strict requirements which, if not met,

Awi | | bar a claiM on the payment bond. 0
8. The Request for hformation
What i f you doné6t have all of the informat

Chapter 2253 also provides for mandatory responses to written requests for information by
claimants from contractors, subcontractors, and payment bondfidmmes!*®  The
governmental entity for whom the work is being performed will furnish, among other

information, a certified copy of the payment bond and the public work contract for which the

1355 A. Maxwell Co. v. R.C. Small & Assoc., Ji8¥3 S.W.2d 447 (Tex. AppDallas 1994, writ denied); See also
Featherlite Bldg. Products Corp. v. Constructors Unlimited, ,Ifd4 S.W.2d 68, 69 (Tex. ApgHouston [14'
Dist]1986,wit ref d6d n.r . e.)

B¥Argee Corp. v. Solj932 SW.2d 39 (Tex. AppBeaumont 1995), revdd on other gr.
1997)

1875 A. Maxwell Coat 451
138 TEX. Govor CoDE §82253.024 and 2253.025.
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bond was giveA?® The governmental entity may charge a reaskenfgte for a copy of the bond.

However, if you wait until the last minute to make your request, do not expect your request to be
processed timely. It is good practice to routinely request this information at the start of each job.
Claimants whose requsdor information are denied by contractors or subcontractors are entitled

to reasonable attorneysdé6 fees and costs assoc
to note that it can take days or weeks to get a response to your requestoulbtisl that a
claimant s failure to provide requested infor
perfect a claim.

9. Deadline to Sue on Payment Bond Claims

If the surety refuses to pay the bond claim, a lawsuit against the surety andntbe pri
contractor must be initiated before the expiration of one year after the date of mailing the
claim!4® A subcontractor is not allowed to bring suit on a bond claim until 61 days after the
claim has been mad& Note that this time frame, combined withetlone year statute of
limitations, means that a subcontractor has only a ten month window to sue on a bond claim.
Reasonable attorneyos fees m&y be recovered,

10. Damages Recoverable

Bond claimants may recover for those items of warkwhich notice has been given
properly, but never for more than the amount of the BthdThe claim may not exceed the

proportion of the subcontract price that the work done bears to the total of the work covered by

B9 TEX. Govor CoDE §2253.026.
140 Tex. Govar CoDE §2253.008

141 TEX. Govor CoDE §2253.073
142 Tex. Govor CoDE §2253.074
143Tex. Gover CoDE §2253.076(a)
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the subcontract* The Texas Supreme Gua affirmed that recovery on a Texas Government
Code payment bond is limited to the subcontract price. When a jury awarded more than the
remaining contract balance in that case, the court reduced the*4ward.

Any bond provisions that expand or limit thghis of claimants beyond that which the
Government Code provides are véifl. An example of such a provision is a bond term which
purports to extend the time available to give notice of a claim. Despite the existence of such a
provision, thestatutorynotice deadlines must be met.

If a claim is for specially fabricated material that has not been delivered or incorporated
into the project, the claim is limited to the material that conforms to the plans and specifications
concerning the materiat! The amounbf the claim is also limited to the reasonable cost of the
material less fair salvage value.

Prej udgment interest and attorneyos®FThees ma)
State, though, is not liable for costs or expenses of a suit broughtybyaey on a payment
bond14°

Under the Texas Government Code, if a prime contractor walks the job or gets fired, it
cannot recover any contract funds it is owed until all costs of completion are paid from the
contract balance and the surety has been rgieb®® If any money is left over, it is available
to be paid to the prime contractor. If not, the owner may have a claim against the prime

contractor. I f the contractorés surety has p

144 Id

145 Green International, Inc. v. Soli951 S.W.2d 384 (Tex. 1997)
146 Tex. Govar CoDE §2253.023(b)

147 Tex. Govar CoDE §2253.076(b)

148 TEx. Gover CoDE §2253.074

149 TEX. Govar CoDE §2253.072
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contract balarne paid by the owner to the surety, the surety can sue the contractor and other
indemnitors to recover its losses. The prime contractor and its surety are also liable to the owner
for the difference between its bid and the next low bidder, if it is awatnédloes not accept,

the contract.

11. Defenses to Bond Claims

Typically, the surety will raise every possible defense to a bond claim. These defenses
may often include lack of timely notice and lack of proper notice. The content of the notices is
crucial. The surety also has all of the defenses that the bonded contractor has. Failure to comply
with the required procedures may leave the subcontractor with a lawsuit only against the prime
contractor, who may be insolvent.

.
CLAIMS BY PRIME CONTRACTORS AGAINST PUBLIC OWNERS

What can the prime contractor do to collect money from the public owner? Enforcing a
public works contract can be tough from the p

1. Alternative Dispute Resolution Procedures for Disputes with the State

Texas isone of a handful of states that still has and enforces its sovereign immunity
doctrine. To combat the growing effort to do away with this doctrine, the State enacted the
Government al Di spute Resolution Act (esfore fAAct
an alternative dispute resolution procedure in order to resolve disputes between state agencies
and contractors as expeditiously as possible. The Act allows each state agency to appoint a
governmental officer, employee or private individual to eemg an impartial third party in an

alternative dispute resolution procedtite. The Act also allows a state agency to obtain the

150 TEX. Govor CoDE §2253.071
151 TExX. Govar CobE §2009.053(a)
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services of a qualified impartial third party through an agreement with the State Office of
Administrative Hearings, the Centfar Public Policy Dispute Resolution at the University of
Texas School of Law, an alternative dispute resolution system created under Chapter 152 of the
Texas Civil Practice and Remedies Code or another state or federal agency or through a pooling
agreemat with several state agencits.

Chapter 2260, added to the Governmental Dispute Resolution Act in 1999, limits the
damages that can be recovered by a contractor from the State for a breach of contract claim. The
total amount of money recoverable onlaira for breach of contract under Chapter 2260 may
not, after deducting any amount owed to the unit of State government by the contractor for work
not performed under a contract or in substantial compliance with its terms, exceed the balance
due and owingn the contract price, including orders for additional work, and any delay or labor
related expense as a result of an action or failure to act by the State. Additionally, an award of
damages under Chapter 2260 magt include: 1) consequential or similatamages, 2)
exempl ary damages, 3) any damages based on an
5) home office overhea®® The statute basically allows contractors to recover only actual
damages as a result of the Statebs breach of

2. Resdution of Certain Contract Claims with the State

Chapter 2260 defines AContracto as na wr
government and a contractor for goods or services, or for a [building construction project that is
financed wholly or partly by specific appropriation, a bond issue, or federal money, including
the construction of a building structure, or appurtenant facility or utility, including the

acquisition and installation of original equipment and original furnishings, and an additan to,

152 Id
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alteration, rehabilitation, or repair of, an existing building structure, or appurtenant facility or
ut i 1'% The {ermdaloes not include a contract subject to §201.112 of the Texas Transportation
Code™® iContractor o is de frtracerdvhoahss efitered into a dobtiaat n d e n
directly with a unit of state government. The term does not include:
@ the contractorés subcontractor, of fi
furnishing goods or services to a contractor;
(b)  an employee of a unit ofate government; or
(c) a student at an institution of highe
Chapter 2260 does not apply to claim for a personal injury or wrongful death arising from the
breach of a contact or a contract executed or awarded on or before August 38° 1088pte
2260 does not waive the Stat e6' Theoproeedwres gn i n
contained in Chapter 2260 are exclusive and are prerequisites to suing the State. Accordingly, a
lawsuit against the State may be barred if a contractor faitsmply with Chapter 2268
Each unit of state government that enters into a contract to which Chapter 2260 applies
shall include, as a term of the contract, a provision stating that the dispute resolution process
used by that unit of state government mwestibed to attempt to resolve the dispute arising under

the contract.

153 TExX. Govar CoDE §2260.003
154 TExX. Govar CoDE §2260.001(1), 2166.001(4).

15%8201.112 applies to contracts for airport facilities, highways that are part of the stateyhigystem, and
professional services.

156 TEx. Govar CoDE §2260.002
157 TEX. Govor CoDE §2260.006
158 TEX. Govar CoDE §2260.005
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The Act provides a very short time period during which the contractor must give notice to
the State of a breach of contract cldith.A contractor must provide written notice to the urdit o
state government of a claim for breach of contract not later that the 180th day after the date of
the event giving rise to the claim. The notice must state with particularity: (1) the nature of the
alleged breach; (2) the amount the contractor seeldammges; and (3) the legal theory of
recovery. The chief administrative officer or another officer of the unit of state government shall
examine the claim and negotiate with the contractor in an effort to resolve the claim on or before
the 120th day aftehe date the claim is receivédy.

Before the 120th day after the date the claim is filed with the unit of state government
and before the expiration of any extension of time of that date, the parties may agree to mediate a
claim!®! If a contractor is not $isfied with results of negotiations with the unit of state
government, the contractor may file a request for a hearing with the unit of state government,
stating the factual and legal basis for the claim, and requesting that the claim be referred to the
State Office of Administrative Hearings for a contested case he#fing.

An administrative law judge hears the case and renders a written decision containing
his/her findings and recommendations. The payment provision of the statute states, in pertinent
part

§ 2260.105. Payment of Claim

1. The unit of state government shall pay the amount of the claim or part of the

claim if:

159TEx. Govar CobE §2260.051(b)
180 TEX. Govor CoDE §2260.052
181 TEx. Govar CoDE §2260.056
162 TEx. Govar CODE §2260.102
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(@) the administrative law judge finds, by a preponderance of the evidence,
that under the laws of this state the claim or part of the dtawalid; and

(b)  the total amount of damages, after taking into account any counterclaim, is
less than $250,000.

2. unit of state government shall pay that part of the claim that is less than $250,000

(@) the administrative law judge finds, by a preponderarfcthe evidence,
that under the laws of this state the claim or part of the claim is valid; and

(b) the total amount of the damages, after taking into account any
counterclaim, equals or exceeds $250,000.

3. A unit of state government shall pay a claim under shischapter from money
appropriated to it for payment of contract claims or for payment of the contract that is the subject
of the claim. If money previously appropriated for payment of contract claims or payment of the
contract is insufficient to pay theaim, the balance of the claim may be paid only from money
appropriated by the legislature for payment of the claim.

§ 2260.1055. Report and Recommendation to Legislature

1. If, after a hearing, the administrative law judge determines that a claim involves
damages of $250,000 or more, the administrative law judge shall issue a written report
containing the administrative | aw judgeds fin

2. The administrative law judge may recommend that the legislature:

(@) appropriate mney to pay the claim or part of the claim if the
administrative law judge finds, by a preponderance of the evidence, that under the laws of

this state the claim or part of the claim is valid; or
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(b) not appropriate money to pay the claim and that consentitocusder
Chapter 107, Civil Practice and Remedies Code, be denied.
Unt i | the Texas Legislature or Supreme Co
immunity in the contractual context, contractors will continue to do business with the State at

their own peril.
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