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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Judge Gordon P. Gallagher 
 
Civil Action No. 24-cv-01395-GPG-SBP 
 
VITALITY APPAREL HOLDINGS, INC. and  
LODO IP, LLC, 
 

Plaintiffs, 
 
v. 
 
BUFFBUNNY, LLC, 
 

Defendant. 
 

ORDER 

 
Before the Court is Defendant’s Motion to Dismiss Plaintiffs’ Second Amended Complaint 

for Lack of Personal Jurisdiction and Failure to State a Claim (Motion) (D. 22).  The Court 

addresses only personal jurisdiction because it is dispositive.  Plaintiffs only argue that there is 

specific jurisdiction (id. at 3).  See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 471–78 (1985) 

(explaining general and specific personal jurisdiction). 

Under Federal Rule of Civil Procedure 12(b)(2), if a court is without personal jurisdiction 

over a party, the court cannot render a valid judgment.  Fed. R. Civ. P. 12; see J.L. v. Best W. Int’l, 

Inc., 521 F. Supp. 3d 1048, 1058 (D. Colo. 2021).  The plaintiff bears the burden of establishing 

that the federal court has jurisdiction over the defendant.  Rambo v. Am. S. Ins. Co., 839 F.2d 1415, 

1417 (10th Cir. 1988).  To avoid dismissal, the plaintiff must make a prima facie showing of 

personal jurisdiction and must point to well-pleaded factual allegations, both in the complaint and 

in any supporting affidavits, that would support jurisdiction over each defendant.  Gould v. Wyse, 
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No. 22-2075, 2023 WL 4994511, at *2 (10th Cir. Aug. 4, 2023).  When deciding personal 

jurisdiction without an evidentiary hearing, courts do not need to accept inferences drawn by the 

plaintiff if such inferences are unsupported by the facts.  See Kuenzle v. HTM Sport-Und 

Freizeitgerate AG, 102 F.3d 453, 459 (10th Cir. 1996); Livnat v. Palestinian Auth., 851 F.3d 45, 

57 (D.C. Cir. 2017). 

This is a commercial dispute concerning leggings (D. 19).1  Plaintiff Loop, IP asserts that 

it holds common law trademarks rights in trade dress consisting of a “glute seam featuring a deep, 

curved, Y-shaped, raised stitch on the rear of its leggings” (id. at 3).  It licenses this alleged trade 

dress to its parent company, Plaintiff Vitality Apparel Holdings Inc., which sells leggings (id.).  

Plaintiffs assert that Defendant Buffbunny, LLC (Buffbunny) infringes their trade dress with its 

legging sales (id. at 1).   

To establish personal jurisdiction, Plaintiffs allege: 

38. Upon information and belief, Defendant has provided, marketed, 
advertised, promoted, offered for sale, and sold its clothing utilizing 
the Infringing Design via its website and social media to customers 
all over the United States, including Colorado. Plaintiffs also 
operate on a nationwide basis through their online shop, and are 
based in Colorado, which is the same geographic territory in which 
Defendant’s products are provided and sold. 

39. Upon information and belief, Defendant offers and sells its 
goods under the Infringing Mark to the same and/or similar 
consumers who purchase Vitality products with the Vitality Mark. 

40. Upon information and belief, Defendant has made substantial 
and regular sales of infringing products bearing Plaintiff’s 
trademarks to Colorado. 

41. In fact, Defendant is purposefully directing its products at 
Colorado consumers by advertising and selling products with the 

 
1 The Court draws the operative facts as set forth in the Second Amended Complaint (Complaint) (D. 19). 
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name “Colorado” in it [sic], including a jacket called “Colorado Zip 
Jacket”, and leggings called “Colorado Pocket Legging.” See 
www.buffbunny.com/products/colorado-zip-jacket-onyx-black 
(last viewed June 12, 2024) and 
www.buffbunny.com/products/colorado-pocket-legging-onyx-
black (last viewed June 12, 2024). 

42. Upon information and belief, Defendant has marketed, 
advertised, and promoted its products bearing the Infringing Design 
through its website, www.buffbunny.com, and its social media 
pages, including Instagram (with the Instagram handle 
@buffbuny_collection). 

(id. at 11–12).  Plaintiffs do not identify any facts upon which those allegations made on 

information and belief are founded.   

With their Response, Plaintiffs provide an affidavit from their CEO, but it is equally 

generic (D. 24-1 at 1).  It states in relevant part: 

5. As a Colorado resident, I am able to access Buffbunny’s website 
from Colorado. 

6. As a Colorado resident, I am able to view Buffbunny’s website, 
and purchase their products through this website, which then can be 
shipped directly to Colorado. 

7. I have observed on Buffbunny’s website several leggings that 
have copied Vitality’s glute seam stitching design, such as the Rebel 
legging. 

8. I have observed on Buffbunny’s website several products with 
specific “Colorado” branding, such as the Colorado Pocket legging. 

9. I have also personally observed Buffbunny’s infringing products 
being worn by people in Colorado. 

(id.). 

As an initial matter, the Court notes that Plaintiffs’ allegations regarding products with 

“Colorado” in the name are a red herring.  They are not alleged to infringe and, therefore, it cannot 
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be said that the “litigation results from alleged injuries that arise out of or relate to” any of those 

Colorado-branded products or related activities as required to support specific jurisdiction.  Burger 

King, 471 U.S. at 472 (internal quotation marks omitted). 

Plaintiffs’ remaining allegations and attested facts consist of nothing more than assertions 

that Buffbunny has a website that sells products nationally, including to Colorado consumers, and 

that Buffbunny markets these products.  This is insufficient to support personal jurisdiction over 

Buffbunny.  The Supreme Court and the U.S. Court of Appeals for the Tenth Circuit2 have 

repeatedly rejected the sort of generic stream of commerce theory of personal jurisdiction put 

forward by Plaintiffs.  E.g., J. McIntyre Machinery, Ltd. v. Nicastro, 564 U.S. 873, 877 (2011) 

(plurality opinion of Kennedy, J.) (finding no personal jurisdiction where a foreign manufacturer 

sold metal-shearing machines through an independent U.S. distributor with a “nationwide 

distribution system that might lead to those products being sold in any of the fifty states” (internal 

quotation marks omitted)); XMission, L.C. v. Fluent LLC, 955 F.3d 833, 843 (10th Cir. 2020) 

(“This court has followed the Supreme Court in requiring a particular focus by the defendant on 

the forum State to satisfy the purposeful-direction requirement.”). 

There are “several frameworks that focus the analysis in certain recurring types of 

situations to help determine whether purposeful direction has been established.”  XMission, 955 

F.3d at 841 (citations omitted).  Plaintiffs assert that Buffbunny purposefully directed its activities 

 
2 “In Colorado, only one inquiry is necessary, as Colorado’s long-arm statute ‘confer[s] the maximum jurisdiction 
permitted by the due process clauses of the United States and Colorado constitutions,’ and its requirements are 
necessarily addressed under a due process analysis.”  Pilgrim’s Pride Corp. v. Allegiant Elec., Inc., 717 F. Supp. 3d 
1036, 1044 (D. Colo. 2024) (quoting Archangel Diamond Corp. v. Lukoil, 123 P.3d 1187, 1193 (Colo. 2005)). 
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to Colorado simply by having a website accessible from Colorado and its products ending up there 

(D. 24 at 5).  Plaintiffs argue that “Colorado consumers can access Buffbunny’s website from 

Colorado, and can view, purchase, and ship Buffbunny’s products directly to Colorado” (id.).  But 

“it is not enough that the defendant might have predicted that its goods will reach the forum State.” 

XMission, 955 F.3d at 842 (quoting J. McIntyre Mach., Ltd., 564 U.S. at 882).  There is nothing in 

the record indicating that Buffbunny itself, as opposed to some third party, makes sales in Colorado 

or ships infringing products there, nor do Plaintiffs even argue that it does.  See XMission, 955 

F.3d at 847 (“jurisdiction must be based on the conduct of the defendant itself”). 

The Parties debate several unreported cases decided in this District3 where courts have 

held, or not, that there is personal jurisdiction over a defendant based on internet sales.  PopSockets 

LLC v. Wilcox, No. 1:19-CV-01080-RM-MEH, 2019 WL 7047309 (D. Colo. Dec. 23, 2019); 

Glovebox Techs. Inc. v. Da Cruz, No. 23-CV-01222-NYW-STV, 2024 WL 1051950 (D. Colo. 

Mar. 11, 2024); Buck v. Hasbro, Inc., No. 20-CV-03382-WJM-MEH, 2021 WL 7368204 (D. Colo. 

Apr. 5, 2021), report and recommendation adopted, No. 20-CV-3382-WJM-MEH, 2021 WL 

7368170 (D. Colo. May 4, 2021); Otter Prods., LLC v. Phone Rehab, LLC, No. 19-CV-00206-

RM-MEH, 2019 WL 4736462, at *1 (D. Colo. Sept. 27, 2019), report and recommendation 

adopted, No. 1:19-CV-00206-RM-MEH, 2019 WL 6888276 (D. Colo. Dec. 18, 2019).  Of these, 

this case most closely resembles Glovebox Techs., where personal jurisdiction was lacking, due to 

the lack of substantive allegations.  2024 WL 1051950, at *7 (“this case, however, does not contain 

any allegations that Defendants knew, prior to lodging their infringement complaints, that 

 
3 Plaintiffs incorrectly describe these decisions as “controlling” (D. 24 at 5–6).  They are not.  This Court is bound by 
the decisions of the Supreme Court, the Tenth Circuit, and, when applying state law, the highest court of each State. 
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Plaintiff’s lone location is in Colorado, so as to show that Defendants ‘foresaw (or knew) that the 

effects of their conduct would be felt in’ Colorado” (quoting Dudnikov v. Chalk & Vermilion Fine 

Arts, Inc., 514 F.3d 1063, 1077 (10th Cir. 2008))).  Further, Glovebox Techs. is persuasive because 

of its focus on whether a defendant purposefully directed its conduct at the forum state, which is 

the core of the due process minimum contacts analysis relevant to personal jurisdiction.  Id. (“there 

are simply no well-pleaded allegations supporting a conclusion that Defendants intentionally 

directed their conduct at the forum state”).  Here, as there, there is simply no evidence or 

substantive allegations that Buffbunny purposefully directed relevant conduct to Colorado. 

Even if the Court were to apply other potentially relevant frameworks for personal 

jurisdiction, Plaintiffs fail to carry their burden.  Under the market exploitation test, “a defendant 

purposefully directs activities into the forum State if it continuously and deliberately exploits the 

forum State’s market.”  XMission, L.C., 955 F.3d at 849 (citing Old Republic Ins. Co. v. Cont’l 

Motors, Inc., 877 F.3d 895, 905 (10th Cir. 2017)).  “Factors suggesting purposeful direction based 

on forum state market exploitation include: (a) high sales volume and large customer base and 

revenues and (b) extensive nationwide advertising or ads targeting the forum state.”  Old Republic, 

877 F.3d at 915.  Plaintiffs’ allegation of “substantial and regular sales” would be insufficient even 

if it were not conclusory (D. 19 at 12).  See Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(“Threadbare recitals of the elements of a cause of action, supported by mere conclusory 

statements, do not suffice.”).  Likewise, the existence of Buffbunny’s website and non-targeted 

social media advertising do not constitute extensive nationwide advertising and there are no 

allegations of marketing the accursed products specific to Colorado.  Because Plaintiffs have not 

Case No. 1:24-cv-01395-GPG-SBP     Document 35     filed 06/13/25     USDC Colorado 
pg 6 of 8



7 
 
 

carried their burden to establish that the Court has jurisdiction over Buffbunny, the Court grants 

the Motion. 

Plaintiffs argue that they should be granted leave to amend (D. 24 at 15–16),4 but they have 

not filed a motion to amend, see Calderon v. Kansas Dep’t of Social and Rehabilitation Servs., 

181 F.3d 1180, 1186 (10th Cir. 1999) (“We have recognized the importance of Fed. R. Civ. P. 7(b) 

and have held that normally a court need not grant leave to amend when a party fails to file a 

formal motion.”), or submitted their proposed amended complaint.  See D.C.COLO.LCivR 7.1(d) 

(“A motion shall not be included in a response or reply to the original motion. A motion shall be 

filed as a separate document.”); Shrader v. Biddinger, 633 F.3d 1235, 1249 (10th Cir. 2011) 

(affirming denial of amendment where a plaintiff failed to comply with local rules); Cohen v. 

Busch, No. 08-cv-02188-LTB-CBS, 2010 WL 2593937, at *14 (D. Colo. May 10, 2010) (“The 

court may also deny a motion to amend a complaint for failure to submit the proposed 

amendment.”).  While Plaintiffs have already amended twice, the deficiencies in the Complaint do 

not require that Plaintiffs’ claims be dismissed with prejudice.  Although they often overlap, 

“denial of leave to amend and dismissal with prejudice are two separate concepts.”  See Brereton 

v. Bountiful City Corp., 434 F.3d 1213, 1219 (10th Cir. 2006).  Here, the Court cannot determine 

on the present record that Plaintiffs would be unable to state any viable claim for relief.  Therefore, 

the Court dismisses plaintiffs’ claims without prejudice. 

Accordingly, Defendant’s Motion to Dismiss Plaintiffs’ Second Amended Complaint for 

Lack of Personal Jurisdiction and Failure to State a Claim (D. 22) is GRANTED.  It is FURTHER 

ORDERED that the Clerk of the Court shall close this case. 

 
4 Plaintiffs do not request transfer in the alternative. 
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DATED June 13, 2025. 

  BY THE COURT:   
 
 
       
            
      Gordon P. Gallagher  
      United States District Judge 
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