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Under the “American Rule,” a party generally may not recover attorneys’ fees unless authorized by statute or contract. 1   But many exceptions to 
this rule exist and permit the recovery of attorneys’ fees when the fees themselves are actual damages. 2   “Texas law distinguishes between 
recovery of attorneys’ fees as actual damages and recovery of attorneys’ fees incident to recovery of other actual damages.” 3   Three of the 
American Rule’s more frequently cited exceptions include a party’s ability to recover attorneys’ fees: (i) under the “tort of another” exception 4 ; (ii) 
when drawn into bad-faith litigation 5 ; or (iii) when its pursuit of a lawsuit creates a fund benefitting other parties. 6  However, Texas entities—and 
foreign entities doing business in Texas or performing a contract governed by Texas law—should be aware of another exception flying under the 
radar and which may be available to a party that incurs attorneys’ fees when enforcing its arbitration agreement.  Three fact patterns provide the 
roadmap to recovery. 7

First, courts permit attorneys’ fees as damages when a party breaches a settlement agreement.  In Guffey v. Clark, a Texas appellate court 
allowed as damages the attorneys’ fees incurred to defend a lawsuit and enforce a settlement agreement, stating that “if these attorneys’ fees and 
costs could not be recovered, a settling party could breach his settlement agreement with near impunity.” 8 Leibovitz v. Sequoia Real Estate 
Holdings, L.P. was a similar case, where the court resolved a suit involving breach and enforcement of a settlement agreement that sought to bring 
an end to litigation or prevent future litigation, concluding that “the attorney's fees incurred by the non-breaching party in enforcing the settlement 
agreement are damages for the breach because they are a foreseeable consequence of the breach.”  9

Second, courts have allowed attorneys’ fees as damages when a party breaches a forum selection clause.  In Vianet Group PLC v. Tap Acquisition, 
Inc., a defendant filed suit in Texas state court “despite a forum selection clause in the Agreement” providing that jurisdiction “shall be United 
States District Courts in the State of Texas.” 10   Plaintiffs moved to dismiss the state court suit pursuant to the forum selection clause and also filed 
a complaint in federal court seeking attorneys’ fees as damages. 11   The defendant argued that “attorneys’ fees as damages are not standalone 
breach-of-contract damages under Texas law.” 12   The Northern District of Dallas disagreed. 13   Specifically, the court—after considering “relevant 
Texas law”—“conclude[d] that the Supreme Court of Texas would characterize attorneys’ fees as damages if they were incurred in prior litigation as 
a result of a breached forum selection clause, but not if they were subsequently incurred prosecuting a breach of contract claim for the prior 
fees.” 14   In other words, the court ruled that the Texas Supreme Court “would characterize [plaintiffs’] attorneys’ fees incurred in the” prior state 
court action/litigation “as damages, but would not characterize the fees they incurred prosecuting their breach of contract claim [in the federal 
court/subsequent action] as such.” 15

Third, courts have awarded attorneys’ fees as damages when a party breaches a contractually-mandated appraisal procedure.  In Standard Fire 
Ins. Co. v. Fraiman, for example, a dispute arose between the owner of an insurance policy, Fraiman, and his insurer, Standard, who refused to 
pay a claim for property damage resulting from a fire. 16   Fraiman demanded that the parties follow the insurance policy’s appraisal procedure, but 
Standard refused.  Fraiman filed suit seeking a declaratory judgment determining the parties’ rights under the policy’s appraisal provision.  Fraiman 
prevailed, an appraiser was appointed, and Standard ultimately paid for damages in accordance with the appraisal. 17

But that was not the end of the story.  Fraiman then sued Standard again to recover “damages for [Standard’s] breach of the appraisal provision of 
the policy.” 18   The court rejected the remedy of specific performance as a “reason to prevent a cause of action for damages based on an insurer’s 
breach of such provision,” reasoning that:

[T]he appraisal clause of the policy was designed to expedite claims settlement and to prevent litigation.  To not allow damages would allow 
insurance companies to breach this provision without fear of any consequences and force insureds to bring suit to enforce the appraisal 
provision. 19

The point from these three fact patterns is straightforward:  when a party incurs attorneys’ fees because another party breaches a specific contract 
provision—regardless of what that provision is—those fees may be recoverable as actual damages. 



Why should the result be any different when a party has to compel another to comply with its contractual promise to arbitrate disputes?  
Fundamentally, the harm resulting from a party’s breach of a forum-selection clause, contractually-mandated appraisal procedure, or a release is 
no different: in each case the opposing party has to incur attorneys’ fees to fully realize the benefit of its bargain.  Notably, the Fraiman court’s 
decision to allow damages for breach of the appraisal provision turned on the “analogous situation[s] [where] Texas courts have sustained actions 
for damages for breach of an agreement to arbitrate.” 20   The Fraiman court recognized “differences between an arbitration agreement and an 
appraisal provision, [but stated] there are also similarities in that they both are contractual methods for resolving disputes without litigation.” 21

So, when a party negotiates an arbitration clause in its contract, only to later find out it must incur attorneys’ fees to get what it bargained for, 
those fees are likely recoverable as actual damages and should be sought either as part of a counterclaim or a motion to compel arbitration.  
Otherwise the dispute resolution clause is rendered meaningless and can be breached with impunity.
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